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I. BACKGROUND

_'A._- The United States of America ("Unlted States"), on
behalf of the Administrator of the United States Env1ronmenta1
Protection Agency ("EPA"), f11ed a. complalnt in this matter
pursuant to Sections 106 and 107 of the Comprehensive

Environmental Response, Compensation, and Liability Act

("CERCLA"), 42 U,S.C. §§ 9606 and 9607.

B. The United States in-its complaint seeks, inter
alia:'(lf relmhursement of costs 1ncurred by EPA and the
Department of Justlce for response actions at the South Tacoma
Field Operable Unlt of the Commencement _Bay. South Tacoma. Channel
Superfund Site ("STF" or “Slte") in Tacoma Washington, together
with accrued interest- and (2) performance of studles and
response work by the Defendants at the Slte cons1stent w1th the
Natlonal 0il and Hazardous Substance Pollution Contlngency Plan,
40 C.F.R. Part 300 (as amended) ("NCP") . |

C. In accordance with the NCP and Sectlon
121(f)(1)(F) of CERCLA 42 U. S C. § 9621(f)(l)(F), EPA'notified
the State of Washlngton (the “State") on April 26 1995 of
negotiations with potentially responsible parties ("PRPs")
regarding the implementation of the remedial.design and remedial
action for the Site. The EPA also notified the State of “

negotiations with PRPs regarding the release of hazardous

SubStances that may'have resulted in injury to the natural

UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
800 FIFTR AVENUE
SOUTH TACOMA FIELD to SEATTLE, WASHINGTON 98104
CONSENT DECREE - PAGE 3 OF 109 _ ' (206) 553-7970
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Fresources under State trusteeship and encouraged the trustee to

participate'in the negotiation of this Consent Decree.

I

|

D. . In accordance with Section 122(j) (1) of CERCLA,

42 U.S.C. §9622(j) (1), EPA notified the Department of Interior on

April 25, 1995 of negbtiations with PRPs regarding the release of
hazardous substances. that may have resulted in injury -to the
natural resources under Federal trusteeship and encouraged the. -

Wtrﬁstee-tb'participate'in the negotiation of this Consent Decree.

Decree ("Settling Defendants") do not admit any liability to the
Plaintiff arising out of the transactions or occurrences alleged

[lin the complaint, nor do they acknowledge that the release or

|| constitutes an imminent Qr*substantial.endangérmeﬁt,to the.phblic=
health or welfare or the environment. |

F. Pursuant to Secticn 105 of CERCLA, 42 U.S.C.
§ 9605;-EPA placed the Site-on the National'Priorities List, set
“fbrth at 40 C.F.R. Part-300; Appendix B, by publication in the
Federal Register on September 8, 1983, 48 Fed. Reg. 40685.

G. In response to a release or a substantial threat
of a release of a hazardous substance(s) at or from the Site, a
“group of PRPs-(thé "PRP Site'Gfoup“) commenced in October 1990,
-under an Administrative éonsent'Order with EPA, a Remedial
Inveétigatién and Feasibility Study ("RI/FS") for the Site

pursuant to 40 C.F.R. § 300.430;

UNITED STATES ATTORNEY
- 3600 SEAFIRST FIFTH AVENUE PLAZA

800 FIFTH AVENUE
SOUTH TACOMA FIELD . : . SEATTLE, WASHINGTON 98104
l CONSENT DECREE - PAGE 4 OF 103 - _ o (206) 5537970 :

E. The'defendants'that have entered into this Consent

threatened release of hazardous substance(s) at or from the Site -
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H. The PRP Site Grouplcompleted a Remedial
“Ipvestigation ("RI") Report and Feasibility Study (“FS“).Report
oﬁ April 8, 1993. |

I. Pursuant to Section .117 of CERCLA, 42 U.S.C.
§ 9617, EPA published notice of the completion of the FS and of
the prbposed plan for remedial actibn on June 15, 1994, -in a
major'locai newspaper.of_general circuiation. EPA provided an -
opporﬁﬁnity for written and orél comments ‘from the public on the
proposed plan for remedial actiop;- A copy of the transcript of

the public meeting is available to the public as part of the-

the”seiecﬁiéh;éf"tﬁé-réépahéerééfiéﬁ; _

J. The decision by EPA on the remedial action to-be
&mplementedlat the Site is embodied in a final Reéord oﬁ-Decisidn-F‘
("ROD") , executed on September .29, 1994, én which the State has -
given its concurrénce.. The ROD'ingludes EPA's explanation for
any'siénificant differences between the final plan and the.
proposed blan.as well as-a responsiveness summary'touthezpublic

comments. - Notice .of the final plan was published in accordance

with Section 117(b) of CERCLA.
K. . Based on. the information presently available to
EPA, EPA believes that the Work will be properly'and promptly
conducted by the Settling Defendants if conducted in accordance
hwith the requirements of this Consent Decree and its appendices.
UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
- _ _ 800 FIFTH AVENUE
SOUTH TACOMA FIELD : Co SEATTLE, WASHINGTON 88104

'CONSENT DECREE - PAGE § OF 109 ' _ : . (206) 553-7970
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L. For the purposes of Section 113(j) of CERCLA, the
Remedial ACtioh,selected'Sy-the ROD and the Work to be performed
by the Settliﬂg Defendants shall constitute a response_action
taken or ordered by the President. |

M. - The éarties recognize, and the Court by entering
this Consent Decree finds, that this Cohsent.Decree has been
négotiétedtby the Parties in good faith and implementatidh of
this Consent Decree will expedite the cleanup of the Site and
will avoid prolonged and complicated litigation betwéen the
Parties, and that this Consent Decree is fair, reasonable,.agd in
the public interest. |

NOW, THEREFORE, it is hereby Ordered,_Adjudged, and Decreed:.

II. JURISDICTION '

1. - This Court has jurisdiction over the subject

i42 U.S.C.. §8 9606, 96071'and 9613(5).' This Court'also has
personal jurisdiction ovér.the Settling Defendants. Solely for
the'pugposes of this Consent Decfee and - the underlying Complaint,
hSettling.Defendants'waive éll objections  and defenses that they
may have to jurisdicﬁion of the Court or to venue in this
District. Settling Defendahts shall not challenge the terms of
this Consent Decree or this Court’s jurisdiction to enter and

enforce this Consent Decree.

" UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
, . 800 FIFTH AVENUE :
SOUTH TACOMA FIELD - : ' : - SEATTLE, WASHINGTON 98104
CONSENT DECAEE - PAGE © OF 109 : : : {206) 553-7978
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IIT. PARTIES BOUND

2. . This Consent Decreedapplies to and is binding upon
the United States and upon Settling Defendants and their |
successors and assigns. Any change in ownership or corporate
status of a Settling Defendant including, but not 1imited to, any
transfer of assets or real or perSonal property shall in no way
alter such Settling Defendant’s responsibilities under this
Consent_Decree. |

3. Settling Defendants shall provide a copy of this
Consent Decree to each contractor hired to perform the Work-(as
defined below) requlred by this Consent Decree and to each person_ ~

o : B

representlng any Settling Defendant w1th respect to the Site or
the Work and shall condition &ll -contracts entered into hereunder
upon. performance of the Work:in conformity with the terné of this:
Consent Decree. -Settling Defendants or their contractors shall
provide written notice of the Consent Decree to all
subcontractors'hired to perform'any-portion'of the Work required
by'thie'Consent Decree. Settling Defendants shall-nonetheless be
responsible for ensuring that their contractorsland

subcontractors perform the Work contemplated herein in accordance

with this Consent Decree. With regard to the activities

undertaken pursuant to this Consent Decree, each contractor and
subcontractor shall be deemed to be in a contractual relatlonshlp

with the Settling Defendant (s) for  whom such activities are

UNITED STATES ATTORNEY
- 3600 SEAFIRST FIFTH AVENUE PLAZA .
' _ . 800 FIFTH AVENUE
SOUTH TACOMA FIELD 'SEATTLE, WASHINGTON 98104
CONSENT necm-:e PAGE 7 OF 109 C (206} 553-7970
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h perfqrmed in accordance with Appendix F within the meaning of-
Section 107(b) (3) of CERCLA, 42 U.S.C. § 9607 (b) (3).

IV. DEFINITIONS

f . 4. Unless otherwise defined herein, terms used in

_this'CQnéent,Decree which are defined in CERCLA or in regulations
promulgated under CEﬁCLA shall have the.meaning assigned to them
in CERCLA or in such regulations: Whenever terms listed below
are used in this Consent Decree'of iﬁ the appendices attached
hereto‘aﬁd incorporatea_heréunder, the following-definitions‘
shall apply: |
ﬂ ' "CERCLA" shall mean the Comprehensive -Environmental
Responsé, Compensatioh,fapd Liability Act of 1980, as. amended,
42 U.S.C. §§ 9601 et seq. |

| "Consent Decree" shall mean{this:Decree;and all -appendices
.attached hefetO'(liSted in SectiothXIx);' In the event of
conflict between this Decfee and énylappendix, this Decree shall:
control. |

"Day" shall mean a calendar day unless expressly stated to

ﬁbe a working day. “"Working day" shall mean a day_other-than‘a'.
|Saturday, Sunday, or Federal holiday. 'in computiﬁg any period of
time under this Consent Decree, whefe the last day wéuld fall on
a Satﬁfday}_Sunday, or Federal hdliday, the period shall run

until the close of business of the next working day.

i : _ " UNITED STATES ATTORNEY -
: o 3600 SEAFIRST FIFTH AVENUE PLAZA
: : _ o 800 FIFTH AVENUE '
SOUTH TACOMA FIELD : o SEATTLE, WASHIRGTON 98104
CONSENT DECREE - PAGE 8 OF 109 : ' {206)-553-7970 '
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"EPA" shali mean the'United'States Environmental.Proteceion
A--SIGI‘le and-any-sueeessor departmeptsior agencies of the
United States. e

"Ecdlogy“ or “WDQE" shall mean the Washington State
Department ofiEcology and any_suceessor departments or agencies
of the State. |

"Future Response Costs" shall mean all costs not
inconsistent.with.phe NCP, ineluding, but not limited to, direct
and indirect costs, that the United States incurs in reviewing-or

develbping plans, reports and other items pursuant to this

Consent Decree, verifying the Work, or:otherwiSe implementing, o

{foverseeing, or enforcing this Consent Decree, including, but not.

limited to, payroll costs} eontrectorxcosts, travel-costs,
Taboratory costs, the casts incurred pursuant to Sections VII
(Remedy Review), IX (Access and.Institutional Controle)
(including, but not limited to, attorﬁeys_fees'and any monies
paid to secure access and/or to secure institutional controls,
including the amount of just compensation),.xv (Emergency-
Response) , and-Paragraph 85 (WOrk_Tekeover) ofISectioncXXi
(Covenants Not to sue by Piaiﬁtiff), Future Respohse Costs,shell
also include all Interim Response Costs. | |
"Interim Response Costs" shall mean all costs not

inconsistent with the NCP, -including direct and indirect costs,

inCurred-by’the"United States in connection with the Site between

March 1, 1995, and the effective date of this Consent Decree.

UNITED STATES ATTORNEY .
3600 SEAFIRST FIFTH AVENUE PLAZA
: : . . 8GO.FIFTH AVENUE '
SOUTH TACOMh FIELD . ' SEATTLE, WASHINGTON 98104
CONSENT DECREE - PAGE 9 OF 109 (206) 593-7970
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"Interest® shall mean interest at the rate specified for

Vinterest on investments of the Hazardous Substance Superfund

established under Subchapter A of Chapter 98 of Title 26 of the
U.S. Code, compounded on October.l'of each year, in accordance
with 42 U.S.C. § 9607(a). | |

"National Contingenoy Plan" or "NCP“ shail-mean.the National
0il and Hazardous Substances Pollution Contingency Plan
promulgated pursuant to Sectlon 105 of CERCLA 42 U S.C. § 9605,
codified at 40 C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance“.or "0 & M" shali mean all
activities required to maintain the effectiveness of the Remedial
Action as required.under the Operation_and Maintenance Plan
approved or.deVeloped by EPA_pursuant to this.Consent Decree'and
the Statement of Work ("SOW"). |

“Owner Settling Defendants" shall mean the Settllng
Defendants,llsted in Appendix E. |

ﬂParagraph"'shall mean a portion of this Consent Decree
identified bynan.arabiC'numeral-or an upper case letter.

- "Parties" shall mean the United States and the Settling

Defendantsm | | .

"Past Response Costs“ shall mean'all costs, including; but
not 1imited to, dlrect and indirect costs, that the United States
1ncurred whether ox not vet pa1d at or in connection with the

Slte through February 28,_1995, plus Interest on_alllsuch costs'

UNITED STATES ATTORNEY .
3600 SEAFIRST FIFTH AVENUE PLAZA
} 800 FIFTH AVENUE
SOUTH. TACOMA FIELD . SEATTLE, WASHINGTON 98104 .
CONSENT DECREE - PAGE 10 OF 109 . . ’ - (206) 553-7970
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which has accrued pursuant to 42 U.SfC. § 9607ka) through the
date of. payment as provided in this Consent Decree.

"Performance Standards" shall mean_the cleanup standards and
other measures of achievement.of the goals of the.Remedial
Action, spec1f1cally set forth in Section 9 of the .ROD except for
Section 9.1.5, and Section II of the SOW.

"Plaintiff" shall-mean-the United States of America.

"Project Coordinator" or "Alternate ﬁroject Coordinator®
shall mean the-respectine designees of EPA and of Settling |
Defendants_ae described more fully in Section XII (Project

Coordinators) of this Consent Decree.

-"RCRA"rshall mean the SOlld Waste Disposal Act, as amended
4§ U.S.C. 8§ 6901, et seq. (alsoaknown.as the Resource
Conservation and Recovery Acti.

"Record of Decision" or "ROD" shall mean the EPA Record of
“Decision:relating to the South Tacoma Field Operable'Unit-offthe
Commencementwbay South Tacoma Channel Superfund Site, eigned on’
September 29; 1994, by the Reglonal Admlnlstrator,-EPA
Region 10, and all attachments thereto;d The ROD is attached as
Appendix A, | |

nRemedial . Action" shali mean-those activities, except for
Operation and Maintenance:and the Stormwater Work, to be‘
undertakenfby the Settling Defendants to_implement the ROD, in .
accordance with the'final SOW and the final Remedial Design and

Remedial Action-wOrk Plans and other plans approved by EPA.

UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
. 809 FIFTH AVENUE
SOUTH TACOMA FIELD . SEATTLE, WASHINGTON 98104
CONSENT DECREE - PAGE 11 OF 109 . (206) 553.7970 :
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"Remedial Action Work Plan" shall mean the document

||developed pursuant to Paragraph 12 of this Consent Decree and

approved by EPA, and any amendments thereto.

"Remedial Design" shall mean those activities to be
undertaken by the Settling Defendants'po deﬁelop_thé_final plans
and specificatidns for the.Remédial Action pursuant té the
Remedial Design Work Plan. |

"Remedial Design Wdrk Plaﬁ“ shall ﬁean the document
developed pursuant to Paragraph 11 of this Consent Decree and
approved by EPA and amendments thereto.

.-"Sectidn“ shall mean a portion of this Consent Decree

identified by a ro_mah numerél.

"Settling Defendants" shall mean those Parties identified in-

App‘ehdi_ces D --(Setti‘-i—ng Defendants) and E (Owner Settling
Defen;iantsj . | | |

"Sit’e" shall mean the South Tacbma Field Operable Unit of
the-_Conmencément Bay South Channel'Superfund- Site, .encompassing

approicimat_:ely 260 acres, 1ocated from approximately South 36th

Street on the north.,- South 56th Street on the"south, Tyler Way on

the west and Adéms and. Washington Streets on the east in Tacoma,
P'ie_J_:‘Ce County, - Washington and depicted gen_erailly_ on the méps
attached as Appendix C. The term “.S'lite'T-_ includes the areal
extent of contamination and all_ sluitable z_ireés in very ci:os_e
proxi.m.i'ty to the conﬁamination- neces-sar_y_ for impleineﬁtation of

the response action.

UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
. 800 FIFTH AVENUE
SOUTH TACOMA FIELD _ - ' . SEATTLE, WASHINGTON 98194
CONSENT DECREE - PAGE 12 OF 169 : {206) 5537970 '
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"State" shall mean the State of'Washington..

"Statement of.wOrk" or "SOW" shalllmean the statement of
work for'implementation of the Remedial Design, Remedial Action,
and Operation and Malntenance at the Slte, as set forth in
Appendix B to th1s Consent Decree and any modifications made in
accordance with this Consent Decree.

| "Stormwater Work" shall mean all Work-required or described
in Section 9.1.5 OE-the’ROD.

"Supervising éontractor“ shall mean the principai contractor
retained by the Settling'Defendante to supervise -and direct_the

1mp1ementat10n of the Work under this Consent Decree.

"Unlted States" shall mean the Unlted States of America.

"Waste Material" shall mean (1) any “hazardous substance"-

‘under - Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any

pollutant or contaminant under'Section'lbl(33)1'42 U.S.C.
§ 9601(33); and (3) any dangerous waste under the Washlngton
State Dangerous ‘Waste Regulatlons at- Washlngton Admlnlstratlve
Code ("WAC") Chapter 173-303.

“Work" shall mean alil aCtivities:Settling.Defendante'are
required'to perform under this Consent-Decree, except thoee
required by Section XXV (Retention of Records).

V. ' GENERAI, PROVISIONS

5. Objectives of the Parties.

The objectives of the Parties in entering into this

Consent Decree are to protect public health or welfare or the

UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
. . : 800 FIFTH AVENJE
SOUTH TACOMA FIELD SEATTLE, WASHINGTON 98104
CONSENT DECREE - PAGE 13 OF 109 ) . . (206) 553-7970
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federal and state environmental laws as set forth in the ROD.and

environment at the Site by the design and implementation of
response actions at the_éite by the Settling Defendants, to
reimburse responsé costs of the Plaintiff, and ;o fesolve the
claims of Plaintiff against Seﬁtling Defendants as provided in
this Consent Decree. | o

6. Commipments by Settling Defendants.

a. Settling Defendantsnshall finance and perform the

Work in accordance with this Consent'Decree,.the ROD except for
Sectiqn 9.1.5, the SOW, and all wprk plans and other planéL |
sténdards;.specifications, and séhedﬁles éet fdrth‘herein or
developed by Settling Defendants and approved by EPA pursuant to
this Consent~Decree;f.Settling Defendants shall also reimburse
the United States.for-Past Response Costs and Future Response -
Costs as provided in this Consent Decree. |

| b. The obligénions~of Settling'Defendants to finance
and perfdrmlthe Work and to_péy'amounts owed the United States
under -this Consent Decree are joint and-several_exéepﬁ-as.set

forth in Appendix F..

7. Comnliance With AppiiCable'Law.

All activities nndertaken by Settling Defendants-
pursuant to this_Consent Decree shall be performed in accordancé- ~
with the requirements of nllfapplicable federal and state laws
and regulations& Settling Defendants must also comply with all

applidable or relevant and apprdpriaté requirements of all

UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
800 FIFTH AVENUE
SOUTH TACOMA FIELD : . SEATTLE, WASHINGTON 98104
CONSENT DECREE - PAGE 14 OF 109 (206) 553-7970 ’
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the SOW. The activities condqcted pursuant'tO'this Consent
Decree, if app;dved by EPA, shall be considered.te be coneistent
with the NCP. |
8. Permits.

- a. As provided in Section 121(e) of CERCLA and
Section 300,400(e) of thetNCP, no-permit shall be required for
any portion of the Work conducted entirely on-Site (l;gé,'within
the areal exteht of contamination or in very cloese proximity to
the cdntamination and.qecessary for implementation of-the-WQrk).
Where any portion of the Work that is net on-Site requires a

federal or state permlt or. approval Settllng Defendants shall

submlt t1mely and complete applications and take all other
aetlons necessary to qbtaln all such permits.or approvals.

b.  The Settling Defendants may seek relief under the
provisions of Section XVIII (Fofce Majeure) ef.this Consent
Decree for any delay in the'performance ef the Work resulting
from a failure to obtain,.or a delay in obtaining, any permit
required for'the'Work. -. | |

c.. This Consent Decree is not, and shall not be .

construed to be, a permit issued pursuant to any federal or state

statute or regulatioh.
| 9. Notice of Obligationé totSuccessore-in-Title.
a.. © In the event that an Owner Settling_befendant
chooses to satisfy the requirements of Paragraph 27(d) of this

Consent Decree by the alternative in subsection (i) of Paragraph

UNITED STATES ATTORNEY
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27(d) and does not . execute and record. an Env1ronmental Protection.
Restrictive Covenant and Access Easement in accordance w1th
subsection'(li) thereof such owner Settllng Defendant shall
w1th1n 30 days of the effective date of thlS Consent Decree, with
respect to property it owns or controls w1th1n the Site, submit
to EPA for'review and approval a notice.of the access and land
use restrictions imposed by this Consent Decree, to be recorded,
with the Auditor's.Office of éierce County, Washington, .or other
appropriate office where land ownership and transfer records are
maintained for the subject property) The Owner Settling
Defendant shall record any such notice within 10 days of EPA;s
approval of the notice. | |

b. At least 30 days prior to the ‘conveyance of any

‘title or:leasehold 1nterest.1n property ownedrby_a.Settling

Defendant,and.described in Appendix F, the Settling Defendant'
conveying the interest shall_give written notice to the grantee'
of this Consent Decree and any access obligations or use.
restrictions required by Paragraph 27, and shall;give:written
notice to EPA. of the proposed conveyance 1nclud1ng the name and
address of the grantee, and the date on which- notlce was given to
the grantee. Any Settling Defendant’s failure to comply with the
notice reQuirements set forth in this'subParagraph and in
Paragraph 27 of this.Consent Decree shall not subject that
Settling Defendant to any penalty or stipulated penalty under

this Consent Decree, provided that Settling Defendant complies

UNITED STATES ATTORNEY
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with one of the élternative requirements of Paragraph 27(d)-0f
this Consent_Deéree. In the event of any conveyance of property
-described ip Appendix F, the Settling Defendants’ bbligations
under this Consent Decree, iﬁcluding their obligations to prdﬁide
or secure access pursuént to Section IX (Access and institutional
“Controls), shall continue to bé met by the Settling Defendan;s.
In no evént.shall a conveyance release or otherwise affect the.
liability of the Settling Defendants to comply with the Consent
Decree. If the United States gives prior appréval,-the-grantée

may perform some or all of the Work under this Consent Decree.

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS.

---107 '~ Selection of Supervising Contractor.

‘ a. All aspects of the Work to be performed by -
Seétling Defendants pursuang to'Secﬁions VI (Performance of the
Work by Settling Defendants), VII (Remedy Review), VIII (Quality
Assurance, Sampling and Data Analysis); and XV (Emergency
Response) of this'C6nsent Decree shall bé under the diredtion and
supervision of .the Supervising COhtractdr,'the selection of which
I shall be subject to disapproval by EPA. Within 30 days after the

lodging of this Consént‘Decree,fSettling Defendants shall notify

“|EPA in writing, of the.name, title, and qualifications of any-

contfactor proposed to be the Supervising Contractor. EPA will
issue a notice of disapproval or an authorization to proceed. If
at any time thereafter, Settling Defendants propose to change a

Supervising Contractor,'Settling Defendants shall give suéh
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notice to EPA and must obtain an authorization to proceed from
EPA before the new Supervising Contractor performs, direets,-qr
supervises any Work under ‘this Consent Decree.

b. If EPA disapproves a'proposed Supervising

Contractor, EPA will notify Settling Defehdants in writing.
Settling Defendants shall submit to.EPA-a list of contractors,
1nclud1ng the qualifications of each contractor that weuld be
acceptable to them within 30 days of receipt of EPA’s disapproval
of ‘the contractor previously proposed. EPA will prov1de written
notice of the names_of any contfactor(s) that it.disapprpves and

an authorization to proceed with respect to any of the other

that liet that is not disapproved and shall notify EPA of the
name of the contractor eelected within 30 days of EPA’s
authorization to proceed. |

c.  If EPA fails to previde written noticé of its
authorizatioﬁ_to”proeeed:or disapprqvai-as provided in-this
ﬂParagraph andIthis failure prevents the Settling Defendants from
meeting~one br'ﬁére deadlines in'a pian approved by the EPA
pursuant to this Consent Decree, Settling Defendants may seek
relief under the. provisions of Section XVIII (Force Majeure)
hereof. |

11. Remedial Desiqn.

a. Within 45 days after EPA’'s issuance of an
authorization to proceed pursuant to Paragraph 10, Settling

UNITED STATES ATTORNEY _
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Defendants shall submit to EPA a work plan for the design of the

Remedial Action at the Site ("Remedial Design Work Plan" or "RD

{lWwork Plan"). The Remedial Design Work Plan shall provide for

design of the Remedial Action, in accordance with the SOW and for

achievement of the Performance Standards and other requirements

|l set forth in the ROD except Section 9.1.5, this Consent Decree

and/or the SOW. Upon its approval by EPA, the Remediél-Désign
Work Plan shéll_be incorporéted'into and becomé enforceable under
this Consent Decree. Within 45 days' after EPA’s.issuance'of an
authorization to proceed, the Settling Defendants shall submit to
EPA a Health.and Safety Plan for field design.éctivities tho?lw_
cohfofmsrfo_tﬂé abpiioabie'Ocoupétionaiﬂséféty“aﬁd'Health
Aé@ihistration‘and EPA requirements including, but not limited
€0, 28 C.F.R. § 1910.120. '- ‘

."b.-." The Rémedial Désign Work Plan‘éhall includé plans..
and schedules for implementation of all remedial design.énd
pre-design tasks identified in the SOW, including, but not
limited to: (l):Sampling and Analysis Plan; (2) Health and
Safoty Plén; (3) Pilot Study Work Plan (if determined by EPA to
be applicable)} (4) Pilot'Study Sampling and Analysis -Plan (if
determined by EPA to be applicable); (5) Pilot Study Health and

Safety Plan (if determined by EPA to be-applicéble); and (6) a

‘'schedule for Preliminary Design and Prefinal Final Design. The

above-described Pilot Study related plans, if determined

necessary by EPA, shall be prepared following monitoriﬁg
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activities descrlbed in Paragraph 14(b)(11) In addition, the
Remedial Design Work Plan shall 1nclude a schedule for completlon
of. the Remedlal Action Work Plan.

~c.  Upon approval of the Remedial Design Work Plan by
EPA and submittal of the Health and Safety Plan for all field
acti?ities to EPA, Settlihg-Defendants shall implement the

Remedial besign_Work Plan. The Settling Defendants shall submit

to EPA'all plans, submittals and other deliverables required

under thé'approved Remedial Design Work Plan in.accordance with
tﬁe approved schedule for review and approval pursuant.to
Section XI (EPA Apprdval.ofzplans-and Other Submissions). Unless
othérwise directed by EPA; Settling Defendahts shall notfcomménce
further RemedialjDesign activities at che'Siﬁe prior_to.approvall
of the Remedial Design Work. Plan. |
d. . The préliminary.design feview shall'include
dlscu5510ns regarding,’ at a minimum, the follow1ng (1) results
of data acqu1s1t10n act1v1t1es, (2)'des1gn.cr1terla;
(3) preliminary plans and spec1f£¢ations; (4) draft construction.
schedule;. and (5) draft performancé agandards-vérification-plan.
| | e. The pre-final/final deéign_submittal shall
include, at a minimum, the following: (1) final blaﬁs and
specifications; (2) final construction'schedule; (3) final
perfdfmancefstandard veiification plan; (4) constructiqn cost

estimate; (5) Site‘Development.Work Plan; (6) Plan for.
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Implerhentation of Institutional Controls; and (7) Plan for
satisfying permitting requirements.

12. Remedial Action.

a. Conci.trrent with the submittal of the E;inal Design,
the._ Settling Defendants shall submit a draft Remedial Action Wofk
Plan that includes a Preiliminary Construction Management Plan, a
Preliminary Construction Quality Assurance -Plan, and a
Preliminary Construction Health and ‘Safety Plan/Contingency Plan.

The Remedial Act-ion_Wor_k Plan shall provide for construction and

implementatio_n of the Remedial Action and achievement of the.

Performance Standards, in accordance with this Consent Decree,j
thE"ROD“except*Section.Q 1.5, the 'SOW, and the des1gn plans and
specifications developed in accordance with the Remedlal Design
Work Plan and approved by EPA. Upon its approval by EPA, the
Remedial Action Work Plan shall be incorporated into and becOme--:
enforceable under this Consent Decree.- At the same time as they
submit the Final Remedtal Action Work Plan, Settllng Defendants
shall submit to EPA a Prellmlnary Health and Safety Plan for
fleld activities required by the Remedlal Actlon Work Plan whlch
conforms to the applicable Occupatlonal Safety and Health .
Administration and E?A requirements including, but not limited
0;329 C.F.R; §_1910.120. Because the construction contractor
can not be selected.until the pfoject_is bid, certain components

of the Draft RA Work Plan will not be submitted as part of the

Draft RA Work Plan.
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b. The Remedial Actien Work-Plan.shall'include plans
and sehedules for implementing the Remedial Action.including; but
not limited to: (1) construction manegement_plan;
(2)_cenetrﬁcﬁion'quality assurance project plan; (3) construction
health and safety plan/contingency plan; (4) transport and
dispesal plan; (5) 1iet:and schedule of submittals; an_d~
(6) sampling and analysis'plan.

c. Upor approval of the Remedial Action Work Plan by
EPA, Settling Defendante.shall impiement the activities reqpired
under the Remedial'Aetiqn WorklPlan. The Settling.Defeﬁdants
shall submit to EPA all plans, submittals, or other deliverables
required under.the approved Remedial AcﬁiQn.Wofk Plan in
ecCordance with the approved sehedule for review and approval
pursuant to Section XI. (EPA Approval of. Plans and Other .
Submissions). Unless otherwise directed by EPA, Settling
Defendants shall not commence physical Remedial Action activities'
at the Site prior.to approval of the Remedial Action Work Plan.

13. . The Settlihg'ﬁefendaﬁts shall continﬁe td'e'
implemen;-;he Remedielléction and O & M until the Performaﬁce
Standards are achieved ‘and for so long thefeafter as is. otherwise
required under this Consene Decree.

14. Modification of the SOW or Related Work. Plans.

Sa. If EPA determines that modification to the work
specified in the SOW and/or in work plans developed pursuant to

the SOW is necessary to achieve and maintain the Performance
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Standérds

inéorporat
however, t
this Parag
"scope of

Paragraph

or to cafry'out and maintain the effectiveness of the

|| Remedial ‘Action, then EPA may require that such modification be

ed in the SOW and/or such work -plans. Provided,
hat a modification may only be reQuired pursuant. to
raph to the extent that it is consistent with the E

the remedy selected in the ROD" as defined in

14 (b).
b. For the purposes'of this Consent Decree, the
the remedy selected in the ROD" is:

"scope of

‘ROD. ~Initiélly, excavated material will be screened to-

i. STF Soils.:

Excavate and solidify contaminated soil (except for PCB

'cbntaminétéd"ééilf_that exceeds hot spot concentration:

1évels. These levels are defined in Table 9-1 of the

remove oversize material (greater than-#4 sieve size)
and.debris, Subsequently,-the remaining soil shali be
treaﬁed with Portland cément or other binding agents
and water, as neéesSary; The oversized material will
be.héndled-in a¢éordance wiﬁh”aépropriate performance
standards. - The treated soil shall be;spread on-Site in
6 to 12 inch lifts and covéred with a soil or an

asphalt cap. The Settlihg Defendants shall treat soil

in an area that has been graded to manage surface water

SOUTH TACOMA FIELD

run-on and runoff.. The-Settling Defendants shall cover

temporary soil stockpiles and use temporary control
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methods (e;g;,,silt fences and/or stﬁaw bales) to
prevent contéminated runoff. |
Excavate soil-contaminated with_PCBs:above 50 ppm and
either incinerate the soil at an appfoved off-Site
incinerétor'or dispose of the soil offFSite at.a
permitted chemical waste iandfill. Soil contaminated
with PCBs.above'SO ppm was found in only oné location,
at Piqﬁeér Builders:Supplyfs property-(one‘sample at .-
56. ppm) . | -
Confirmation sampling.during éxcavation may"
include, but.is'not limited td,'hand augering, Hydro-
puﬁching, or borings at appropriate depths using field .
sdreening instrUmen;s (i.e., EPAxapproved field tests
and/or instruments) to qharacterize areds with PCB
concentrations gfeater.than 50 ppm. Howéverr
léboratpry_confirmaﬁion shall be required for sampies
presumed to bé below the cleanup 1evelé.
Exqavéte,-consqlidate; to the e#teht pfacticablé as

appropriate to mitigate future exposure and_aé

compatible with potenitial future Site developmént, and

cap soils on-Site which exceed Site capping levels

defined'in Table 9-2 and fall below hot spot levels

.defined in Table 9?1'of the ROD. Other contaminants

- identified in Table 9-2 in soil which exceed Method A

industrial cleanup levels shall also be excavated,
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coﬁsoiidated,:to the extent practicable as appropriate
to mitigaee.future exposure and as compatibie with
poeential fﬁture'Site development, and capped. -
Contamiﬁated soil shell be capped with either a soil or
asphalt eap.

Exeefation of soil is not required beyend a deptﬁ
of 1 foot. However, if after excava;ion of 1 foot of_
soil, an area'islstill contamiﬁated above the soil
capping 1evels.in Table 9-2, (based on sampling.
conducted by the Settling'Defendants), the Settling -

Defendants shall cap this area. At their discretion,

‘the Settling Defendants may chodse to continue

excavating below a depth of 1 foot until contaminants
in the soil-are_below-cappingllevels-or until the Model
Toxics Control Act- ("MTCA") 15 foot point of compliance
is met. If cabping levels are achieved, capping would
not be required'in'that location.

.The_areas'which shall.be excevated; consolidated
and.capped shall be determined using the data and
sampling grids developed during the Remedial
Investigation.(RI). " The decision'to excavate a
sampling grid maylbe modified'if additional sahples
collected in_that'grid.indicate that chemicals in_the'
soil are below the'cepping levele.identified in

Table 9-2 of the ROD. If the Settling Defendants want

[
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to use a.statistical approach to determine areas

needing excavation, consolidation, and capping, then
statistical averaging of daﬁa shall be conducted on the
édditiéhal data collected during RD/RA frbm-the .
locations within the existing grid system. The
Settling Defendants shall submit the statistical
approach to EPA for review and approval. -

Two types df caps, asphalt and soil, are allowed..

“The soil cap shall consist of a minimum of 6 inches of

bank ruh_grével topped by a minimum of.6 inqhes of top
soil and Qégetation., Before placing the soil cap the
area shall_be'cleared;.and'if_requiréd to-control
eroéion, the subgradexshall be graded to improve
drainage. _The quhalt=cap sha11 consis£ of a minimum
of 3 inches of asphalt overlaying a minimﬁm of 6 inches
of crushed roék. A storm drain system} if necessary, .
shall be designed in accordance with state and local
sténdards for areas where aéphalt caps afe éonstructed.
To the maximum extent practicable, the Settling .

Defendants shall place the asphalt cap in. those areas

. where-the.highest'concentrations of untreated

contamination is located so that soil in these areas
will be less likely to be disturbed during future
development of the Site. The Settling Defendants shall

prepare an O & M Plan during Remedial Action which
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shall include but is not limited to procedures for

periodically inspéc;ing and repairing (as necessary)

capped areas and conducting repairs to maintain the

integrity of the cap.

. Submit a Site development plan during RD identifying

the locations where asphalt and soil caps would be used

“and discussing how future land development will be

~compatible with and maintain the integrity of the

capped areas. The plan will also discuss.how the caps

could be modified or replaced during future development
activities using the EPA guidance, Geotechnical Systems--

'fdr'éﬁrQétﬁréshéh—Cbntaminated-Sites, March 1993.

' Conduct air monitoring during all excavation, treatment

and earth—moﬁing activities to assess whether standards’
for airborne contaminant ‘emissions have been?exCeeded-
in the work area or.ét the Site boundary. Mbnitdring
will inclﬁde but not. be limitednto particulate dust

meters. Air monitoring action levels shall be included

‘as part of'thé_Health'and Safety Plan ("HASP") and Work
Plan.

" Either place a soil or asphalt cap in those areas of

the former Swamp/Lakebed area where subsurface soil has

shown chemical concentration above capping levels, or

collect soil samples in the former Swamp/Lakebed area

'during RD 'to assess whether at least 1 foot. of soil,

-
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functionally equivalent te the emplaced soil caps,'is
in place above the centaminated soil. If less than

1 foot of soil,-wit:h ehemical concentrations -be-low‘
cai'api’ﬁg levels shown iﬁ Table 9-2, is found to be
present in these .areas', or if the-exiéting sur'f-a'ce soil

characteristics are insufficient to p_rovide protection

against contact, the Settling Defendants shall place a

soil cap or asphalt cap in these areas.

‘Develop. a plan for implementing and implement

institutional controls as required by. Section VII of
the'SOW, that may include: ‘deed restrictions, 'physical

access restrictions, warning signs, safety measures -and

‘educational programs designed to prohibit activities

that may lead to expdsur_e to contaminants.
Monitor._groundwater- at selected on-Site and off-Site
wells, including wells. in the vicinity of the petroleum

hydrocarbon contamination detected at the Amsted

. Industries Incorporated '(“Amsted'“) Site. The wells to

.. be sampled will be determined during RD. Biannual

monitoring shall be conducted with 1 sampling event
occurring in April and another during October of each

year for two years. Subsequehtly, assuming there are

' no significaht' changes in water quality, groundwater
shall be mohitored _énnually. The groundwater -

‘contaminants to be monitored at Pioneer Builders
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Supply‘’s property are the groundwater contaminants

shown in Table 9-4 in the ROD: The contaminants to be
ﬁonitored at the Amsted Property are total petroleum
hydrocarbons and polynucléar aromatic hydrocarbons.

The contaminants to be monitored at on-Site and
off}Siﬁe locations are inbrganics that will be
preséhted iﬁ the Sampling and Analysis Plan. EPA will
use the monitoring data to assess trends in groundwater

quality. EPA will review the monitoring program at the

five year review to determine whether additional

actions are required or whether the monitoring program

“ ‘sHould be modified or discontinued.

ii. Pioneer Builders Supplv.
Collect_additional data to define the extent of
groundwater cdntamiﬁation. The Settling Defendants
shall install gfoundwatef monitofiﬁg wells tQ céllect
additional data durihg RD to aid in the pilot study, if
a_pilot study for air sparging is deemed necéssafy, for
the air sparging and in situ vapor extréction system.
This data shéll be ﬁsed té define the verﬁical and
horizontal extent of the plume.' The Séttling
Defendants shall install a minimﬁm of 3 additional
mOnitoring wells.and monitor the wells quarterly for
1 year. The location of édditional'groundwater

monitoring wells shall be approved by EPA during RD.
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The procedures osed to locate the monitoring wells mdy
include the use of "Hydro-punchihg“ to collect soil and

groundwater samples. This method may prove'more cost

effective, timely,_and reduce the number of new
.monitoring wells.

"If necessary, implement air sparging and in situ vapor

extraction in the ‘vicinity of Pioneer Builders Supply’s
property to clean up contaminated subsurface soil and

groundwater to below cleanup levels-identified in

Table 9-4 of the ROD. During RD, the Settling

Defendants may propose-alternative cleahﬁp methods that
will also be protective of human health and the
environment. These methods will be subject to EPA

evaluation and approval..

Evaluate the need for RD. at Pioneer Builders Supply’s

property based on data collected from the ex1st1ng

'monltorlng well at Ploneer Bullders Supply S property
and the 3 addltlonal wells described above.

'Develop.a-plan.for 1mplement1ng and 1mplement

institﬁtional.controls as required by Section VII of
the SOW to prohibit drinking water use of contaminated
groundwater that is above clean up levels and restrict

land use.
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If necessary, conduct monitoring for evaluation of the
treatment system, compliance with cleanup levels, and’
to assess whether add1t10na1 actlons .will be required.

iii. Tacoma Publlc Utilities Cltv quht Drv Wells.

Excavate all s011 from dry wells 1dent1f1ed durlng”the
RI with PCB concentrations above 50 ppm or endrin
concentrations above 0.13 ppm and transport the soil

off-Site for incineration.

Excavate all soil from dry wells with PCB, PAH and

other chemical concentrations above the MTCA MethodeB

_residential cleanup levels and transport these soils. to .

an off-Site permitted hazardous waste landfill for
disposal. .

Conduct confirmation sampling to determine that

7

'cempliance with MTCA Method B residential cleanup

levels have been achieved.
Backfill the dry wells with clean soil and install
catch basins if neceseary.

C. IE: Settllng Defendants object to any mod1f1cat10n

determlned by EPA to be necessary pursuant to this Paragraph,:

they may_s
Section XI
plans ‘shal

the disput

SOUTH TACOMA FIELD

eek dispute resolution pursuant to Paragraph 66 of
X (Dispute Resolution). The SOW and/or related work
1 be modified in accordance with final resolution of

e.
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d. Settling Défendanps shall implement any work
required by any modifications ipcorporatéd in the SOW and/or in
wofk'plans'developed.pursuant to the SOW in accordance with this
Paragraph. o | |

.e, Nothing'in this Paragréph shall-be'construed to
limit EPA’‘s authority to require-performance of further response
actions‘as otherwise.prqvided in thié Consent Decree. .

'15, Settling_Défendahts aékndﬁledge and agree that
nothing in this Consent'Deéree, the SOW, or the Remedial Design
or Remedial Action Work Plahs constitutes a warrahty or’
representation.of any kind by:Plaihtiff that.- compliance with the

work requirements. set forth: in the SOW and the Work. Plans wilij-

achieve the Performance Standards. .

16."Settling.Defendants shail,ipriorito_anylofféSite'
shipment'of Waste Materiél from the.Site to an out-of-state waste
management facility, proﬁide'written_notifiéaﬁibn to the
approprigée Staté-envifoﬂmental.official in thé receivingl
fadility:s étate and to the EPA Project Coordinator of.suth-
shipment Qf*Waste Material. However,.tﬁis notifidation-
fequirement shall not apply to any off-Site shipménts when the
total volume of all such shipments wili not exceed 10 cubic. |
yards. | | | |

a. The Settling Deféndaﬁts shall'include in thé
written notification the following information, where available:

(1) the name and location of the facility to which the Waste
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Material is to'be-éhipped;_lz) the-type.and.quaﬁtity of the Waste
Material to be shipped; (3) the expécted-schédule for the
shipment of thé Waste Material; énd (4) the method of
transportation. The Settling Defendants'shail notify the state
in which the planned receiVinglfacility is located of major
changes in the shipmént plan, such as a decision.to ship thé
Waste Material to another facility.within'the same state, or to a
faciiity.in another state.

| b.  The identity of_ﬁhe receiving facility and state

will be determined by the Settling Defendantsffollowing the award

of the contract for -Remedial Action’ construction. The Settling

Deferidants shall provide the information required by
Paragraph 15(a) ‘as soon as practicable after the award of the
contract'and before-the-Waste'Material-is actually shipped.

VII. REMEDY REVIEW

17. Periodic Review.  Settling Defendants shall

cohduct any studies and investigations as requested.by EPA, in

{order to permit EPA to conduct reviews of whether the Remedial -

Action is pfotective of human health and the environment at least:
every 5 years as required by'Section'lzl(C)fof CERCLA, 42 U.S.C.

§ 9621(c), and any applicable regulations.

18. EPA Selection .of Further Response Actions. If EPA
determines, at any time, that the Remedial Action is not

protective of human health'and the environment, EPA may select
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further response actions for the Site in accordance with the
requirements of CERCLA and the NCP. '

-19, Opportunity'To Comment . Settiing Defendants and,
if required by Sections 11$(k)(2)'or'117 of CERCLA, 42;U.S.C:
8§ 9613(k)(2f or 9617, the public, will be provided with an:
cpportunity tc comment on any further response actions.proposed
by EPA as a result of the rev1ew conducted pursuant to Section
li121(c) of CERCLA, 42 U.S.C. § 9621 (c), and to submlt wrltten

comments for the record durlng the comment periodf_

20. Settling Defendants’ Obligation To Perform Further

Resnonse.nctions. If EPA selects further response actions for
the Site, the Settling Defendants shall_undertake such further
response actiOns.with respect_to-the_Work=they are obligated to
perform under'Parégraph 6(b) of this Consent Decree to the extent
tnat the reopener conditions in Paragraph. 81 or Paragrsnh_QZ
(United.States’ Reservations of Liability Based on_ﬁnknown
Condltlons or New Informatlon) are satisfied. Settling
Defendants may . invoke the procedures set forth in- Sectlon XIX-
(Dispute Resolutlon) to dlspute (1) EPA's determlnatlon ‘that the
reopener conditions of Paragraph 81 or Paragraph 82 of

T - ¢
Section XXI (Covenants Not To Sue by Plaintiff) are satisfied,
.(2) EPA's'determination that the Remedial Action is not
nrotective of human health and the-environment, or (35'EPA’S
selection of the further response actions; Disputes pertaining

to whether the Remedial Action is protective or to EPA’s
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selection of further response actions shall be resolved pursuant
to Paragraph 66.

21. Submissions of Plans. If Settling Defendants are

required to perférm the further respogée actioné pursuant to
Paragraph 20, they shall submit”a-plan for such work to EPA ﬁor.
approval -in accordaﬁce with‘the prdcedures set forth in

Section VI (Performance of the Work by Settling;Defendants) and
shall.implemeht the_plén-approvéd.by EPA in accordance with the

provisions of this Decree.

VIII. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS .
| 22. ’Setﬁling Defendants shall use quality assufahce,
&uality control, -and chain of custody'procedures for all
éreatability, désign,-compliance,fand-monitoring samples in
accordance Witﬁ “EﬁA Requirements for Qualif& Assurancé.Project
Plans'for.Environmehtal Data.Opefatioh;" (EPA.QA/RS; "Preparing
Pérfeét-Project Piéns,ﬁ (EPA /6009488/087)}, and subsequent

amendments to such gﬁidelines upon notification-by EPA to

'Settling Defendants of such amehdment. Amended guidelines shall

apply only to procedures conducted after such notification.
Prior to the commencement of any monitoring project under this

Consent Decree, Settling.Defendants shall submit to EPA for

approval a Quality Assurance Project Plan ("QAPP") that is

consistent with the SOW, the NCP, and applicable guidance
documents. If relevant to the proceedihg, the Parties~agree,that

vaiidated sampling data generated in accordance with the QAPP(s)
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and reviewed and approued by EPA shall be admissible as euidence,
without objection, in any proceedlng under thlS Decree. Settling
Defendants shall ensure that EPA personnel and its authorlzed
representatives_are.aIlowed access at reasonable times to all
laboratories utilized by_Settiing Defendants in implementing this
Consent Decree. _In_addition, Settling Defendants shall ensure
that such'laboratories'shall analyze'all samples submitted. by EPA

pursuant to the QAPP for quality assurance monitoring. Settling

Defendants shall ensure that the laboratories they utilize for

‘the analysis of samples taken pursuant to-this Decree perform all

analyses according to accepted EPA methods. Accepted EPA methods

consist of those methods which are documented in the "Contract

‘Lab Program'Statement of Work for Inorganic-Analysis" (ILM 03}1)

and the "Contract Lab Program Statement of Work for Organic
Analy51s,' (OLM 03.1) and any amendments made thereto durlng the
course-ot the implementation of this Decree or other EPA approved
methods.; Settling Defendants'shall-ensurejthat'all laboratories
they‘useﬂfor-analysis of samples taken pursuant to this_Consent
Decree»participate'in an EPA or.EEA—equiualent QA/QC-program.
Settling.Defendants shall ensure that all field methodologies
utilized in collecting samples. for suhsequent analysis pursuant
to this Decree will be conducted in accordance with the
procedures set forth in the QAPP approved by EPA.

23. Upon request the Settllng Defendants shall allow

split or duplicate samples to be taken by EPA or EPA's aUthorized
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representatiyes. Settling Defendants shall notify EPA not less
tharn 28 days in advance of any sample collection activity unless
shQrter;notice is agreed to by;EPA. In addition, EPA shall have
the'right.to take any additional samples that. EPA deems .
necessary. Unless it interferes with EPA's sampling actlvlties,

EPA shall nbtify Settling Defendants not less than'7-days'in

advance of any sample collection activity. Upon request, EPA

shall allow the'Settling’Defendants to take split ornduplicate

samples of any samples it takes as part of the Plaintiff’s

oversight of the Settllng Defendants -implementation_of the Work.

24; Settllng Defendants shall submit to EPA coples of
the results of all sampling and/or tests or other data obtained
orqgenerated by or on behalf of Settling Defendants with respect
to the Site and/or the 1mplementat10n of this Consent Decree
unless EPA'agrees otherwise. . EPA shall submit to Settllng
Defendants copies of all non-privileged QA/QC results of all’
samplingland/or tests or other data obtained or generated by or
on Dehalf of EDA with respect toltne impleﬁentation.of this
Censent'Decree unless\the_Settling Defendants'agree otherwise.

25.. Notwithstanding any provision of this Consent
Decree, the United States hereby retains all of its information
gathering and.inspection authorities and rights, including
enforcement actions felated thereto; under CERCLA, RCRA, and any

other applicable statutes or regulations.
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IX. ACCESS AND INSTITUTIONAI, CONTROLS

26. Commencing upon:the date of lodging of this
Consent Decree, the Settling Defendants agree to provide the
United States. and its fepresentatives, including EPA and its
contractors,_eccess at all reasonable times-to the Site and anyt
other property to which aocess is required for the implementation.
of this Consent Dectee, to the extent access to the.property is
controlled by Settling Defendants, for the purposes of conducting'
any actiQity_related to this Consent Decree including, but not
limited to: |

a. Monitoring the Work-{

b. Ver1fy1ng any data or 1nformatlon submltted to the
. United States- :

- C. Conductlng-1nvestigations-relating to
- contamination at-or near the Site;

d.  Obtaining samples;

e. ‘AssSessing the need .for planning or implementing
: additional response actions at or near the Site;
f. Inspecting and copying records, operating logs,
contracts, or other- documents maintained or

generated by Settling Defendants or . thelr agents,
consistent with Section XXIV; and :

g.  Assessing Settling Defendants’ compliance with
this Consent Decree. : : -

27. a. To the extent that the Site or any -other
property -to which access is requlred for the 1mplementat10n of
th1s Consent Decree is owned or controlled by persons other than

Settling Defendants, Settling Defendants shall use best efforts
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to secufe froﬁ'éuéh pérsons.acCess-for»Settling Defendants, as
well as for the Uhited States and its represenﬁatives, inciuding;
but not 1imi;ed to, their cdhtractorsL as'ﬁecessary to effectuate
this Consent Decree. For purposes of this Paragraph “best
efforts" inéludes the_payment'of.reasonable suns of.money in
coﬁsideratioh'of access. " If any access required.to compleﬁé the
Work isﬂnot obtaiﬁed within 45_&aYs of the date of lodging of
this Consent Decree, or within 45'days of the date EPA notifies
the Settling Defendants in writing that édditional access béYond
thaﬁ preViouélyasecured is necessary, Settling Defendants-éhall
promptly notif? the Uﬁiﬁed States, and shall include in'that-
notificatiop a sqmmary'of the_Sﬁeps Settling Defendants have
taken to attempt to obtain access. The United States may, as it
|deems appropriaté,.assist Settling Défehdants in obtaining
access: Settling Defeﬁdants,shall reimburse'the,United.States,in
accordance with-the:proéedures in Sectibn XVI (Reimbursement of
Responée Costs),'for‘all.costs incurred by the'ﬁnited States in
obtainijg access which are not iﬁconéistent with the'NCP.

b;”; Owner Settling Defendants:agtée.that?in.order'to
implement the remedial action selected in thelﬁob, it is 
appropriaté énd necessary. to impbée.access obligations as set
forth in Paragraph 26 of this Consent Decree and land and
groundwétér use restrictions; as described below, on the real
property described‘in Appéndix.F- Such'accesé dbligations and.

use restrictions shall be binding on their transferees,
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succeSsors, and assigns and shalllrun with tne land for the
purpose of'protecting human health and the environment by
preserving in perpetuity the effectiveness of the remedial
actions that have beén, and will be taken at the Sice.

c. - The following use restrictions'shall apply to all real.
property described in. Appendix F ("Property") and-sha;l be

binding'on Settling Defendants and their lessees, transferees,

successors, -and assigns who assume any title or leasehold

interest in such Property:

(1) _ . Unless approved by EPA in writing} the Property
: shall not be used for res1dent1al purposes.

(11) Unless approved by EPA in wrltlng, no actlon shall
-be taken or suffered which may (A) expose :
contaminated soil to the environment; or (B)
disturb the integrity or effectlveness of any
surface cap on the Property where the disturbance
causes the release or threatened release to the
environment of hazardous substances in excess of
Site cleanup standards regardless of whether -such
cap was establlshed as a requlrement of the ROD.

(iii) . Unless approved by EPA in wrltlng, groundwater

: from the restricted use area of the Pioneer-
Builders Supply Property, as determined during
Remedial Design, shall not be used as a drinking
water source until groundwater cleanup levels are
achieved as defined in Table 9-4 of the ROD.

(iv) - At least 30 days prlor to any conveyance of a
title or leasehold interest in the Property, the
‘owner of the Property shall give written notice of
‘the access obligations and use restrictions that
the Property is subject -to and of this Consent
Decree to the grantee and written notice to EPA of
the proposed conveyance, including the name and
‘address of the grantee, and the date on which
notice of the Consent Decree was given to the

grantee.
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Each Settling Defendant retains all rights to sell, transfer,”or
convey.eny interest in the property located within the Site,
subject to the restrictions and obligatiOnS'set forth in this
Paragraph and this ConSent Decree. This Paragraph shall not

prevent. any Settling Defendant,‘or its lessees, transferees,

 successors, and assigns, from using the Property for industrial

and cbmmercial uses, and other-non-residential-uses 1nc1ud1ng
those uses ex1sting as of the date of entry of this Consent

Decree,_so long as such uses do not violate the restrictions

‘'described in this Paragraph.

a. - Settling Defendants shall comply with the access

obligations identified in.Paragraph 26 and the use restrictions

identified in Paragraph 27(c) for so long aS~they-haﬁe_an

interest in any. real property described in Appendix F. 1In
addition, each Owner Settling Defendant with an ownership
interest in property described in Appendix F shall prior to or
upon a transfer .of any title interest in such property comply

with one of the follow1ng alternative requlrements-

(i) An owner Settling Defendant conveying a title

E interest in real property described in Appendix F
'shall impose the access obligations identified in
Paragraph 26 and the use restrictions. identified
in Paragraph 27(c) on such property by including
in the instrument transferring such property the
Reservation of Access Easement and Restrictions on
Use set forth in Appendix G. Such Reservation of
Access Easement and Restrictions on Use shall
provide: . (A) that the access obligations
identified in Paragraph 26 and the use
restrictions identified in Paragraph 27(c) are
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(ii)
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restrictions on the property that is the.subject
of the conveyance; (B) that the parties intend the
restrictions to burden the property that is the

- subject of the conveyance and benefit all other

Property described in Appendix F; (C) that the
restrictions are binding upon the subsequent

-transferees, successors, lessees, and assigns of

the Owner Settling Defendant; (D) that the

'transferees, successors, lessees,. and assigns of

the owners of all othér Property described in
Appendix- F shall receive the benefit of the ;
restrictions; and (E) that the United States, as a
third-party beneficiary of the agreement, is
authorized, in its discretion, to enforce
compliance with the restrictions. Within 7 days
of the execution of the instrument conveying any
title interest in Property described in Appendix

F, the Owner Settling Defendant. shall record such

instrument with the Auditor’s Office of Pierce
County, Washington, or other appropriate office
where land ownership and transfer records are
maintained for the subject property{ies); or

Within 30 days of the effective date of this
Consent Decree, an Owner Settling Defendant shall

" impose the access obligations identified in.

Paragraph 26 and the use restrictions identified

-in Paragraph 27(c) ‘on its property described in

Appendix F by granting to an Owner Settllng
Defendant with an ownership 1nterest in property
located at or in the vicinity of the Site an
Environmental. Protection Restrictive Covenant and
Access Easement as described in Appendix H. Such
an Environmental Protection Restrictive Covenant
and Access Easement shall provide: (A) that the
access obligations identified in Paragraph 26 and
the use restrictions identified in Paragraph 27(c)
are restrictions -on the Owner. Settling Defendant’s
property; (B) that the parties intend the
restrictions to burden Owner Settling Defendant ‘s

"land and benefit the other party’s land; (C) that

the restrictions are binding upon the subsequent
transferees, successors, lessees, and assigns of

_both the Owner Settling Defendant and the other
. party; (D) that the transferees, successors,

lessees, and assigns of the other party shall

receive the benefit of the restrictions; and

(E) that the United States, as a third-party
beneficiary of the agreement, is authorized, in
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its discretion,_to enforce compliance with the
restrictions. Within 7 days of executing the:
Environmental Protection Restrictive Covenant and
Access Easement, the Owner Settling Defendant
shall record the Environmental Protection
Restrictive Covenant and Access Easement with the
Auditor’s Office of Pierce County, Washington, or
other appropriate office where land ownership and
transfer records are maintained for the subject
property (ies) .

In addition to the satisfying the requirements of either

Paragraph 27(4) (i} or 27(d)(ll), each Owner Settling Defendant

transferring any leasehold interest in.real property described in -

Appendix F shali include in the lease transferring such a lease
1nterest the Lease Prohibition set forth in Appendix I. Such_a
LeasefProhibition shall provide: (A) that the acoess.obligations
identified in Paragraph 2é and the use restrictionsﬂidentified in
Paragraph 27(c) are restrictions.on the Owner Settling |
Defendant’s .property; (ﬁi-that.the restrictions are_binding-upon
the subsequent transferees successors-'sublessees ~and aSsiéns -
of both the Owner Settling Defendant and the other party, and

(C) that“the United States as a third- party benefic1ary of the
agreement, is'authorized “in 1ts discretion to enforce
compliance with the restrictions. Within 7 days of execution of
such 1ease, the Owner.Settling Defendanthshali record. such lease
in the Auditor’s Office of Pierce County,.washingtOn, or other
appropriate office where land ownership-and_transfer records are

maintained for the'subject-property(ies).'
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e. The Settling Defendants shall not be subject to
penalties or subjeét to stipuléted-penalties pursuant to .
Section XX (Stipulaﬁed Penalties) of this Consent Decree in the
event that the covenants; conditions, ana restrictiOns'described
in Subpafagraph 27(d)ki) or the restrictions deécribed in
Subparagraph é?(d)(ii) are Qétermined by this Court not to run
with the land or bind subsequent owners, transferees, 6r lessees
6f the property described in Appendix F. However, a Settling
Defendant shall be squect to penalties or stipulated pehalties
pﬁrsuant.to Section XX (Stipulated Penalties) should that.

Settling Defendant fail to comply with Paragraph 27(d).

(2

f. The Parties”antiéipate that property described in
“Appendix F may be sold after .the effective date .of this Consent
Decree. EPA will consider, subject to its nonreviewabie
discretion, offers to negotiate a prospective purchaser agreement

with potential purchasers of such .property pursuant to the

prospective purchaser guidance document, “Guidance'oh Settlements

e

with_Prospective.Eurchasers of Cdntaminated'Property,“'60 Fed.
Rég; 34792, or:other_ggidance available-at that time.

28. Notwithstanding any provision of this Consent
Deéree, the United States retains all of its access authdritiesl
and rightsj including enforcement authorities related thefeto,

under CERCLA, RCRA and any other applicable statute or

regulations.
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X. REPORTING REQUIREMENTS

25- In addition to.any other reporting requirement of
this Consent Décree,_Septling Defendants shall submit to EPA
copieé of written monthly progress reborts that: (a) describe the
actions thch have been taken toward échieving compliance with
this Consent Decree during_the;previous-month; (b) inélude a
sﬁmﬁary-gf all résults of sampling and tests and all other data -
receiieduor generated by'Settling Defendants or their contractors
or agénts in the prévious mpnth;'fc)'identify all work plans,
plans and other deliverables required by this Consént Decree that
were compieted-and submitted during the previous moﬁth;.
(d) describe all_aétiOns, including,_butfnot iimited:to, data-_
collection and;impleméntation of work plans, which:are schedUléd-
for the next 6 weeks and-provide-other informa;ion_felating to
the progress of cdnstructipn,_iﬁciuding, but'hot limited to,
critical- path diégfams, Gantt charts, and Pert charts;
(e).in¢1u¢e informétidn regarding pefcentage of completioﬁ,_
ﬁhresq;vea déelays encountered or anticipated.that'may affect the .
fUture.schedﬁle for implementation of the Work, and a‘description

of efforts made to mitigate those delays or anticipated delays;

(f) include any modifications to the work plans or other

schedules that Settling Defendants have proposed to EPA or that
have,bééh approved by EPA; and (g) describe all activities
undertaken in support of the Community_Relations Plan during_the

previous month and those to be undertaken in the next 6 weeks.
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Settling Defendants shall submit these'progress reports to EPA by
the tenth aay of every month'folloﬁiné the lodging of this
Consent Decree until EPA notifies the Settling befendants
pursuant to Paragrapn 49 (b) of Section XIV (Certification of
Completlon). If requested by EPA, Settllng Defendants shall also
provide brieflngs for EPA to dlSCUSS the progress of the Work.

30. The Settling Defendants shall notify EPA of.any

:change in the schedule described in the monthly progress'report

for the performance_of_any activity, including, but not limited'
to, data collection and implementation of work plans, no later
than 7 days prior to the performance of the activity.

31. .Upon‘the oCCurrence.of'any event during_'-

report pursuant to Sectlon 103 of CERCLA or. Sectlon 304 of the
Emergency - Plannlng and Communlty nght to Know Act ("EPCRA"),
Settllng Defendants shall within 24 hours of the on-set of such
event. orally notify- the EpPA PrOJect Coordlnator or the Alternate
EPA_Project Coordinator’(in'the event-of“the-unavailability of -
the EPA Project Coordinator), or, in the.event_that neither the .
EPA’ Project Coordinator Or'Alternate EPA Project Coordinator is
avaiiable) the Emergency-Response Section, Region 10,

ﬁnited States Environmental Protection Aéency. These reporting
requirenents are in addition to the reporting required by CERCLA

Section 103 or EPCRA Section 304.
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32. Within 20 days of the onset of such an event,

Settling Defendants‘shall furnish to Plaintiff a written report,

1

signed by the Settling Defendant‘s Project Coordinator, setting

forth the events which occurred and the measures taken, and to be.

taken, in response ‘thereto. Within 36 days-oﬁ the conclusion of
sﬁch'an:event, Settling Defendants shall submit a‘reporﬁ se;ting
forth all actions taken in.fesponse thereto.

33. Unleés otherwise specifically de;ignated'within'
tﬁis Conéent.Decree or otherwise-subséquently,directed in writing
by EPA, Settling Deféndants shall submit.4 copies of éll plans,
reports, and data required by the SOW, - the Remedial Deéign Work'
Plan, the Remedial Action Work Plan, or=any 6thér approved plaﬁsV
to EPA in accoraénce with the séheduleS'set'fofth in'such:plans.

34. All réporté.and other documents submitted: by
Settling Defehdants to.EPA.(otﬁer than the monthly progress
reports referred to ébove) which purport to documént.Settling
Defendanté"éqmpliance with the.£erms of this Consent Decree
shall béasiénéd-by-a'represenﬁatiQe authorized by the Settling
Defendants. | - |

XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

35. After review of any plan,-report or other item
which is required to be submitted for approval .pursuant to this
Consent Decree, EPA shall: (a) approve, -in whole or in part, the

submission; (b) approve the submission upon specified conditions;

W(c) modify the submission to cure the deficiencies;

UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
: : : 800 FIFTH AVENUE
SOUTH TACOMA FIELD . - SEATTLE, WASHINCTON 98104
CONSENT DECREE - PAGE 47 OF 109 ' (206) 593-7970




1

10

S 11

12

i3

14

- .15

16
17
18

19

20

21

22

23

24

25

26

27

28

(d8) disapprove, in whole or in paft, the submission, directing
that the Settling Defendants modify the submission; or (e) any
combihation of the abové. However, EPA shall not modify a
suhmissioﬁ without first providing Settliné Defendants at.least
one notice of deficiehcy and an-opportunity_to,curé within
7 days, exéept where to do so would-cause serious disruption to .
the Work or where previous submission(s) have been disapprovedj
due to material defects and the deficieﬁcies in the submission
under consideration indicate a bad-faith lack of efforé to submit
an acceptable deliverable. |

36. In the event of approval, approval upon’
.conditions, or modific&tidn by_EPA[_pursuant-to-Paragraph 3s(a),
hBS(b), or 3S(¢), Settling Defendants shall proceed to take any
action required-by-the-plan, report,-or'othef item, as.-approved
or modified by EPA subject only to their right to invoke the
lDispute Reso1uti6n_procedures set forth in Section XIX (Dispuyte
Resolution) with.respect'to.fhe modifications or conditions made
hby~EPAf' In thé event that EPAImddifies-the submission to cure a’
material defibiéncy pursuant to_Paragfaph.3S(c),,EPA retains its
nright té éeek stipulatedgpenalﬁfes;'aé provided.in-Section XX
(Stipulatéd Penalties)..,ln the event EPA seeks stipulated
pénalties under this Paragraph, Settling Defendants reser§e all
defenses pertaining to the imposition of such-étipulated

penalties including, but not limited to, Settling Defendants’
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1 timeiy compliance with the pian, report, or'othe; items as

2 Jlmodified by EPA.. | |

3l - _37. a. Upon receipt of a notice of disabpfoval

4 |lpursuant to,Paragraph 35(d), Settling Deféndanté shall, within 
S |I14 days. or such 1ongef-cime as specified by EPA in such noﬁice,

6 || correct the deficiencies and resubmit the plan, report, or othér_
7 {{item for abproval. Anylstipulated-penalties applicable_to_tﬁe

8 .submiésion;_as providéd'in Séction'XX_(Stipulated‘Penalties);

9 ||shall accrue during the 14 day peribd or other;ise spécified

10 j||period but shall not be payable unléss the resubmission is

11 .disapproved or modified due to a,material defect as provided in
12 -Paragraphs'38 and 39. |

13 | o 'b._ thwithétanding.the'receipt of a notice of

14 |ldisapproval pursuant to Paragraph 35(d), Settling Defendants

15 |[sha11 proceed, at the.direétion of EPA, to take any actibn

16 ||required by any non-deficient portion of the submission.

171 Impleménpation Of-any hon-deficieﬁt portion of a submission shall
18 |lnot relieve Settlihg-Defendants of an? 1iability for stipulated
19 |lpenalties undef Section XX (Stipulated Penalties). | |

20 M"_'. '~ 38. 'In the event that a feéubmitted plan,.repoft or
21 “chér iteﬁ, ér portion thereof, is disappfovéd-by'EPA, EPA "may
22 -lagain requife.the Settling Defendants to correct the

-23 deficiénéies, in accordance with the preceding ?aragraphs._ EPA -
24 llalso retains the right ﬁo modify or develop the plan, report or -

25 |lother item consistent with the scope of the remedy selected in

26 o
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the RQD. Settling Defendants shall implement any'such Pian,
report, or item as modified ér developed by EPA, subject only to
their right to invoke the procédurés set forth in Section XIX
(Dispute7Re801dtion);_ |

38. If upon resﬁbmission, é plan, report, or item is
disapproved or modified by EPA’due to a material defect, Settling
Défendants shall be deemed to have failed to.-submit such'plan,
report, or iteﬁ ﬁimely and adequately'unleés the Settling
Defendants invoke the dispute resolution procedures set forth in
éection XIX (Dispute_Resoiution)-and EPA‘s action is overturned
pursuant to that Section. The provisions of ‘Section XIX (Dispute

Resolution) and Section XX (Stipulated Penalties) shall -govern

fthé implementation of the Work and accrual and payment of any

stipulated penélties during Dispute Resolutidh.-=1ffEPA's'
disapprbval or modification'is uphéld,:stipulated penalties shall
accrue for-sﬁch violation from the date on which the initial |
submission was originally required, as provided in Section XX
(Stipulated Penalties). | | |

40. All plans} reports, and other items required to be

submitted to EPA under this Consent Decree.shall, upon -approval-

or modification By EPA, be enfOrcééble under this Consent Decree.
In the event EPA approves or modifies a portion of a plan,
reporﬁ}ldr other itém required to be'submitted to EPA under this
Consent Decree, the approved or modified portion shall be

enforéeable under this Consent Decree.
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XII. PROJECT COORDINATORS
41. Within 20 days 6f entry of this Consént Decreé,
Settling Defendants and EPA will notify each other, in writing,
of the_name, address and telephone number of their. respective
deéiénated Project Coordinators ahd Alternaté Project
Coordinators.  If a Project Cdordinator of Aiternate Project.

Coordinator initially designated.is-changed,,the identity of the

successor will be given. to the other Parties at least S working.

days before the change occurs, unless impfacticablé}-butiin.no
event -later than the actual day the-change is made. The Settling
Defendants’ Project Cod;dinator shall be subject to disapproval -
by EPA énd'shall have the technicallexpeftise sufficient.to.
adequately oversee.all aspects of the Work. - The Settling
Defendants'-ProjeCt Coordinator shall not be an attgrney for any"
of the Settling Defendants iﬁ_thisimat;ef. - He or she may assign
other representatives, including othér'contractbrs, to serve as a
Site representative for oversight of performance- of daily
Qperations'during'remedial-activities;.

42, -Plaiptiff:may-designate Qﬁher representatives,
including, buﬁ not limited to, EPA employees énd federal
contractors and consultants, to observe and monitbr the progress
of any activity undertaken pursuant to this Consent Decree. -
EPA's-Project Coordinator and Alternaté brbjedt’Coordinaﬁdr éhall
have the authority-lawfully vested in a Remedial Brojéct Manager

(“RPM")_ and an On-Scene Coordinator ("OSC") by the NCP, 40 C.F.R.
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Part.BOO- In.addition,.EPA's PrOJect Coordlnator or Alternate
Progect Coordlnator shall have authorlty, consistent w1th the
National Contlngepcy Plan, to halt any Work required by this
Consent Decree and to take any necessary response_action when he
or she determines that conditions at the Site constltute aﬁ
emergency situation or may present aﬁ immediate threat to public
health or welfare or the environment due to release or threatened
release of Waste Materlal. | |

43. EPA's Pro;ect Coordlnator and the Settiling
Defendants’ Pro;ect Coordinator will meet on a monthly basia-or

as otherwise agreed.

' XIII. ASSURANCE OF ABILITr TO cdmpLETg WORK
N '~ 44. . Within 30 days of entry of this Consent Decree,
each_Settling Deﬁendant or groups of Settling Defendants shall,
consistent with the.liability obligations'described_in Appendix
F, establish and maintaih-finanpial security.in thelcomblﬁed
total amount of $17;300,000Lin one;or more of the following -
forﬁs: | | |

() A surety bond guaranteelng performance of the |
Work;.

(b) One or more irrevocable letters of credit
equalling the total estimated cost of the Work;

(c) A'trust fund;

(d) A guarantee to perform the Work by one or more
parent corporations or subsidiaries, or by one or
more unrelated corporations that have a
substantial business relationship with at. least
one of the Settling Defendants; : :
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-1 (e) A demonstratlon'that Oneibr more of the Settling
Defendants satisfy the- requlrements of 40 C.F.R.
2 Part 264.143(f) .
-3 45. I1f the Settllng Defendants seek to demonstrate the
-14 ‘ability to complete the Work through a guarantee by a third party
S ||pursuant to Paragraph 44 (d) of this Consent. Decree, Settling
6. ﬁefendants shall demonstfate that the guarantor satisfies the
A requirementsVOf 40 é.F.R- Part 264.143(f), If-Settiing-
"8 Defendantsuseek_to demonstrate their'ability-to comblete'the-Wofk
_9- by means of the financial test or the .corporate guarantee
10 ||pursuant to-Pafagraph 44(d)_or.44(e), they_shall resubmit sworn
.11 statements cbnveying the information- required by 40 C.F.R. Part
12 . 264.143(f).annually, on .the anniversary of the effective date of
13. this Consent-Decfee or on such other annual date apprdvedbe‘EPA.
14 In the event that EPA determlnes at any time that the financial.
15 ||assurances prov1ded pursuant to this Section are 1nadequate
16 f|Settling Defendants shall, within 30 days of receipt of notice of'
17 ||EPA’s determination, obtain and present to EPA for-approval.one
18 |lof the'othgf forms of financial assurance listed in Paragraph 44
~19 ftof thisypqnsent_Decree.' Settling ﬁefendants' inability to
20 uemenstrate-finaneial abiiity to conplete the Work shall not
21 excuse performance of any activitieshrequired uhder this Consent
22 Decree.\
23 46. 1f Settling Defendants can show that the estimated
24 | cost to.complete'the_remaining Work has diminished beiow the
25 Vamount set forth in Earagraph 44 after entry of this'Consent
26 | | : |
o UNITED STATES ATTORNEY
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Decree, Settling Defendants shall be permitted, on any
anniversary déte of entxry of this Consenlt Decree, or at any other
time agreed tq_-by the Parties, to reduce the amount of the
financial Seéurity provided under this Section td the estimated

cost of the remaining work to be performed.  Settling Defendants

shall submit a proposal for such reduction to EPA, in accordance

with thHe requirements of this Section, and may reduce the amount

of the security upon appfoval by EPA. In the event of a dispute,
Settling Defendants may invoke the dispute resolution procedures
of Section XIX (Dispute Resolution). Settling Defendants may

reduce the amount of the security in‘accordance with the final

‘administrative or judicial decision resolving the dispute.

47. Settling Defendants may éhange the form of "

financial assurance provided under this Section at any time,  upon

motice to and-approval by EPA, provided that the new form of

assurance meets the requirements of this Section. In the event

of a dispute, Set:tling Defendants may in-voke t;he dispute -
resolution procedures of Section XIX '_(Di.spute"Resolutioré) .
Settling Defendants may change the fdrﬁl_ of ‘the finéncia_l
assurance only in ac'cdrdancsa_with the final- administrative or -
judicial decision resolving the .c.iispute. |

XIV. CERTIFICATION OF COMPLETION

48. Completion of Remedial Action.
a. Within ninety (90) days after Settling Defendants

conclude that the Remedial Action or any portion thereof as set

URITED STATES ATTORNEY,
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forth.in Appendix F has been fully perforned and the ﬁerformance
Standards have been attained,. Settling Defendants shall schedule
and conduct a pre- certification inspection to be attended by |
Settling Defendants and EPA. If, after the pre—certification.
inspection, the Settling Defendants still believe that the .
Remedial Action has. been fully performed and the.Performance
Standards have been attained they.shall submit a written report.
requesting certification to EPA for approval: pursuant to
Section XI (EPA Approval_of Plans and Other SubmiSSions) within
thirty (30) days of the inspection. In the report, a registered
professional engineer and-the Settling.Defendants' froject
Coordinator shall-statefthat the Remedial Action:has been_-
completed in tull satisfaction. of the requirements of this
Consent Decree. The written ‘report shall include as- built
draWings Signed and stamped ‘by a profeSSional engineer - The
report shall contain the follOWing-statement Siqned by a
responSible corporate offiCial of .a Settling -Defendant or the
SettlingﬁDefendants’ Progect Coordinator-

"Tohthe best of my-knowledge, after thorough- ,

investigation, I certify that the information contained

in or accompanying.this submission is true, accurate

and complete. I am aware that there are significant

penalties for submitting false information, including

the pOSSibility of fine and imprisonment for knowing

~violations.
If, after_completion of the pre—certification-inspection_and
receipt and re&iew of the written report, EPA determines that the

Remedial Action or any portion thereof has not been completed in
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accofdance with this Consent Decree or that tﬁe performance
Standards have not been achieved, EPA will notify Settling
befandants; in ﬁriting,'of_the'activitieé that must be undertaken
by Settling Defendants pursuant to. this Consent Decree to |
complete the Remedial Action_and achieve the.Pérformance
Standards. Prbvided; however, that EPA may only. require Settling
_Defendaﬁts to perform such activities pursuant - to this Paragraph
to the extent that such activities'are-consistent with the “scope
of the remedy selected in the ROD, " as that term is defined in

Paragraph 14 (b). EPA will set forth in .the notiée_a scheduie for

performancé of such activities consistent with the Consent Decree

and the SOW or require the Settling Defendants to submit a

‘schedule to EPA for apprbval pursuant to Section XI (EPA Approval

of Plans and Other Submissions). Settling Defendants shall -

perform all activities described in the notice in accordance with -

the specifications and schedules éstablished pursuant to this
Paragraph{-sﬁbject to their right-toxinvoke the disbuté'
resoiution procedures set forth in Section XIX (Dispute‘
Resolution) .

| b. ..If EPA concludes, based on the initial or any
subsequent-report requestiné Certification of'Completion that the
RemediallAction has been performed in accordance. with this
Consent Decree and that the.Performance Standards have been
achieved; EPA will so certify; in writing, to Settling -

Defendants. This certification shall constitute. the
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Ceftificatioh of Completion of the Remedial Actioﬁ for purboses
of this Consent Decree, inCluding,-but hot limited to, Section
If(Covenénts Not to Sue by Plaintiff), Certification of-
Completion ofrthe Remedial Action shall not affect Settling
Defendénts’ obligations under this.Consen; Decree. | !

49. Completion of the Work. . _ : : -

‘a.  -Within ninety (90) days after -Settling Defendants

conclude ‘that all phases of the Work (including O & M), have been

fully performed, Settling Defendénts shall schedule and conduCt a
pre—cértificaﬁion-inspection-to‘be atténdgd.by Settling
Defendants and EPA. if,-after.the pre—éertificatiog inspection,
the Settling Defeﬁdantg'still believe that the Work has been

fully performed, Settling Defendants shall submit a written.

report by a registeréd professional "engineer stating that the

Work has been completed. in full satisfaction of the requirements
of this: Consent. Decree. The report shall contain the following -
statement, signed by a responsible corporaté.official of a-
Settling Defendant or the Settling-Defendants'-Project
Coordinator:

"To the best of my knowledge, after thorough

1nvestlgat10n I certify that the information contained

in or accompanying this submission is true, accurate

and complete. I am aware that there are significant

penalties for submitting false information, including

the possibility of fine and 1mprlsonment for knowing

vlolatlons-"

If, after review of the written repbrt, EPA determines that any

portion of the Work has not been completed in accordance with
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this Consent Decree; EéA will.notify Settling Defendaﬁts, in
writing; of the activities that must be hhdéftaken by Séttling
Defendants pursuant to -this Consent Decree to complete the Work.
-Pro&ided,'however, that EPA may only require Settling Defendants
to perfdfm such activities_pufsuant to this Péragraphfto the

extent that such activities are consistent with the "scope of the

_ remedy .selected in the ROD," as that term is defined in

Paragraph 14 (b). EPA will set férth in the notice a schedule
for performance of éuéh activities consisterit with the Consent -
Decreeuana ;he'sow br.require ﬁhe.SQQtling-Defgndanés.ﬁg submit_a-
schedule to EPA for-éppfoval pursUaﬁt to Section XI (EPA Approval
of Plans and Other Submiésions). Settling Defendants shall .
perfbrm'all activities describéd in the'thice in accordance with
the SPeéifications and scheduleé eétabiished-fherein, subject to’
their right to invoké'the disputelfeéolution prdcedﬁres.set forth-
ih Section XIX (Dispute Resolution)-.

_b. If EPA-cdnclﬁdesl based onlthe initial br any
sgbsequent fequést fqr Certification éf Completion by ééﬁtling :
Defehdénts that the Work has beeﬁ perfbrmed'in accordance with
this_Consent Decree/ EPA will so notify the Settling Defendants,
in writing. | | .

XV. EMERGENCY RESPONSE

50.. In the event of any action or occurrence during
the performance of the Work which causes or threatens a release

of Waste Material from the Site that constitutes an emergency
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situation'or may present an immediate threat to public health or
nelfare or the environment, Settling Defendants shall, subject to
Paragraph 51, inmediately take all appropriate action to prevent,
abate, or minimize such release or'threat of release, and shall
immediately_notify the EPA'‘s Project Coordinator, or, if the
Project Coordinator is unavailable, EPA’s Alternate Project
Coordinator. vaneither of these persons-is—aVailable, the
Settling Defendants shall notify the EPA Emergency Response Unit,
Region’10. _Settiing Defendants.shall take such actions in
consultation.with‘EPA's-ProjeCt éoordinator or_other-availanle
authorized EPA officer'and in accordance with all. applicable .
provisions of the Health and Safety'Plans, the Contingency Plans,
and any other applicable plans or. documents developed: pursuant. to
the SOW.. In the event that.Settling Defendants:fail to ‘take
appropriate response'action.as required by this Section, and EPA

takes such action instead,‘Settling-Defendants shall reimburse

EPA for-all costs of the response action not inconsistent with

the NCP pursuant to_SectiOn'XVI kReimbursement of Response
Costs) .  The EPA-shall_nroVide notice; if practicable; to the
Settling Defendants prior to taking such: action.

51. 'Subject to Section XXI (Covenants Not to Sue' by
Plaintiff), nothing in the preceding Paragraph or in this-éonsent
Decree shall be deemed to limit any authority of the United
States (a) to take all appropriate action to protect human health

and the environment or to.prevent, abate, respond to, or minimize
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an actual or threatened release of Waéte Material on, at, or from
the Site, or (b) to direct or orde_r such action, or seek an.order
f,rom'the' Court, to p.ro__tect human health and the environment c;r to
preveﬁt, abate, respond to, or minimize én actual or threatened'_'
rélease of Waste Material on, a-t, or from the Site.

XVI. ' REIMBURSEMENT OF RESPONSE COSTS

52. Within 30 days of the effective date of this
Consent Decree, Settling Defendants shall pay to the EPA

Hazardous Substance Superfund two million dollars ($2,000,000.00)

plus _Interest on that amount accruing from March 11, 1996 until = _

the date of paymént, in reéimbursément of EPA’s claims for Past SR
Response Costs, by FedWire Electronic Funds Transfer ("EFT" or = . i

wire transfer) to the U.;S. Department of Justice ("DOJ") account o

in accordance with current electreomnic funds transfer procedures, e

referencing U.S.A.0. file number 9601166, the EPA Region and . T

Site/Spill iD.#lOY?,_and DOJ case number 90-11-3-1516." paymént
shall be made in accordance with instruc;ibns provided"to_the-
Settling Defendants by the Financial Litigation Unit of“thé
United States'Attofney}s Office for the'Wéstérn District of
Washington foliowihg entry of the Consént'Décree. Any payments
received by the_DQJ after_4:OO_P,M. (Eéstern.Time)'will_be
credited.on~the next business day. Settling Pefendants shall
éend notice that suéh payment has been made to the United States

as specified in Section XXVI (Notices and Submissions) and Joe
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Penwell, U.s. EPA, Region 10, 1200 Sixth Avenue, MD-149, Seatﬁle;
WA 98101. - | |

$3. -Settling Defendants shall reimburse the EPA
Hazardous Substance. Superfund for all Futuré Resbonsé Coéts_nqt
inconsistent with the National Contingéncy Plan in_ accordance
with Appendix F. Subject to the Anti-Deficiency Act, 31 U.S.C. -
§ 1341,iéPA shall_pefform all bvérsight.of the Work usihé EPA
staff.thy, except tﬁat EPA may;hire outside contractqrs to
pérformoa maximum of $105,000 in.overéight of Ehe.Work. The
United States will send Settling'Defendaﬁts a:billfrequiring'
payment in accordance. with Appendix'F that incluées.a.Superfﬁnd
Cqsts Organization Enhancement System-(ﬁSCORES“) rébort'which
includes direct and .indirect costs incurred.by'EPA.aﬁd its
cpntractorS'and any'applicable DOJ-prepared’ cost summary |
reflécting costs"incUrréd'by DOJ and its.contractofs;-if any, on
a'pefiodic basis. _Seﬁtling~Defendantslshall make.all payments
within 30 dayé of Settling Defendants’ receipt of each bill
requiriﬁéipaymént, except. as otherwise provided in Paragraph 54f

“ta

The Settling Defendants -shall make all-péyments required by this

Paragraph.in the form of a certified of.caShier's check or checks
made payéb;e to “"EPA Hazardous Substance.Superfundﬁ and
referéncing the EPA Region énd Site/Spill ID #10Y7, the DOJ case
number 9@—11—3—1516, and the name and add#gés of the party making
payment . The_Settling Défendants shall send ﬁhe qheck(s) to

Mellon'Bank} EPA Region 10, ATTN: Superfund Accounting, P.O.
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Box 360903M, Pittsburgh,lPennsylvania 15251 and shall send copies
of the check(s) to the Uﬁieed States as specified in Section XXVI
(Notiees and Submissions) and Joe Penwell, U.S. EPA, Regien.10;
1200 Sixth Avenue, MD-149, Seattle, WA 9810i

54. Settling Defendants may.object to payment ofbany Future
ReSponse Cests undef Paragraph‘SB if they determine tbat the |
Unibed States has mede an aceounting erfor, or if they.allege' -
that a cost item.that is included represents'costs that are
inconsistent with the NCP. Such objection shall be ﬁade'in
writing witbin 30 eays of receipt of'the bill and must be sent to
bhe ﬁnibea-StateS'bursuaﬁb to-Seetioh XXVI&(Netices'andiw
Subﬁissions). Any-such objection shall specifically idenbifY-tbe
coﬁbested Future'Respense Costs and the basis for objection. In
the event of an objection, tbe Settling befendants sbeli-withiﬁ'
the 30_day period pay all uncontested Future Response Cosbs to
the ﬁnited'States'in the menner described in Pafagreph'SBL
Simultaneodsly,_the Settling Defendants sball esteblish an
interestebeafing escrow accoﬁnt-in a federaliy-insured bank duly
chartered in the State of Washington ena remit bo that escr0w
accouﬁt funds equivalent.to the amount of'the-contested'Future
Response Costs. . The Settling Defendants shall send to the United
Sbates, as pfovided in Section XXVI (Notices and Submissions), a
copy of.bhe transmittal ietter and check paying_;he pncontested
Future Response Costs, and a copysof'tbe correspondence that

establishes and funds the escrow account, including, but not
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1iﬁited to, inﬁormationicontaininé the identity of the_bank-and
bank account under which the escrow aecount is established as
well as a bank statement showing the initial balance of the -
escrow account. Simultaneously with establishment of the escrow
account, the Settliné Defendants. shall initiate the Dispute
Resolution procedures in Sectlon XIX (Dlspute Resolution). - If
the Unlted States prevalls in the dlspute w1th1n 5 days of the
resointlon of the dlspute the Settllng Defendants shall pay the
sums -due (plus accrued Interest) to the United States in-the
manner described in Paragraph 53. 1If the Settling Defendants
prevail concerning_any aspect of the contested'costs, the
Settling-Defendants'shall"pay that portion of_thelcosts (plus
accrued Interest) for'which;they-did not prevail. to the ﬁnited-

States in the manner described in Paragraph 53; Settling

Defendants shall be disbursed any balance of the escrow account.

The dispute resolution procedures set forth in this Paragraph in
conjunction.With the procedures set-forth in Section XIX (Dispute. °

Resolutlon) shall be the exclus1ve mechanlsms for resolv1ng

dlsputes regardlng the Settling Defendants obligation to

reimburse the Unlted States for-lts Future Response COSts.

55. 1In the. event that the payments required by .
Paragraph 52 are not made within 30 days of the effective date of.
thlS Consent.Decree or the payments requlred by Paragraph 53 are
ndt,ﬁade within 30 days of the Settling Defendants’ receipt of

the bill, Settling.Defendants shall pay Interest on the unpaid

UNITED STATES ATTORNEY
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this Paragraph shall begin to accrue 30 days after the effective

‘date of this Consent Decree. The Interest on Future Response

Costs shall begin to accrue on the date of the bill. Interest

|lshall accrue through the date of the Settling Defendants’

payment. -Payments of Interest made under this Paragraph shdll be
in-addition to sucﬁ other remedies or sanctions available to
Plaintiff under Sections XX (Stipulated Penalties) and XXT
(Cevenants Not to Sue by Plaintiff). The Settling.Defendants
shall make all payments required byethis Paragraph in the manner
described in Paragraph 53. i

XVII. iNDEMNIFICATION AND INSURANCE

3 l_ 56. a. The United States does not assume any
liability by entering into this agreemeht or bY'virtue.of any
designation of Settling Defendants as EPA'S authorized
fepresentatives.undér Section 104 (e) of'CERCLA, 42 U.S.C.
529604(e5. Settling Defendants shall indemnify, save and hold
harmless the United States and itéeOfficials, agents, empioyees,
contractors, subcontractors, or representatives for or from any
and all claims ox causes-of action arising ffom(-or_on account
of,'negligent.or other wronngl acts or omissions of Settling
Defendants, their officers, directors, employees, agents,'
cont:aéters, subcontractors, and ahy persons acting oﬂ their
behalf of under.theif contiol, in carrying out activities

pursuant to this COnsent~Decree, including, but not limited to,
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any claims arising.frém'ény designation_pf Settling_Defengants as
EPA‘’s authorized repreéentatives under Section_104(e) of CERCLA,
42 'U.S.C. § . 9604(e). Further, the Settling Defendants agree to
pay the United States ail costs it incurs including, but not .
limited to, attorneys fees and other éxpenses of litigation and
settlement arising froﬁ, or on accoﬁnt-df,'claims'made againsﬁ
the'Un;ted States based on negligept or other wrongful acts or
omissiéns of éettiing Defendaﬁts; their officers, directors,
employées, agents, coﬁtractdrs, subcontraétors, and.aﬁy persons
acting on their behalf of under-their control; in carrying out:

activities pursuant to this Consent Decree. The United States

shall not be held.out as a party to any contract entered into by

or on. behalf of Settling Defendénts in carrying out activities
pﬁrsﬁaﬁt to this Consent Decree. Neither the Settling Defendants .
nor any such éontractor.shall be éonsidered an agent oﬁ the
United States. The indemnificétion required by this Paragraph
shall be ‘the joint and several obligapién of the Settling
Defendénp}s)uﬁpon whose behalf the Work was_performed, as -
specifiea in Appendix F.

b. .Tﬁe United States shall give Settling Defendants
notice of any claim for which the United States plans to seek
indemnification pursﬁant to Paragraph 56(a), and shall consult
with Setﬁling Défendants prior to Settling such claim.

C. The Settling Defendanté reéerve, do not wa;ve, and

expressly do not indemnify, save, and hoid.harmlessfthe
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United.States from any and all claims reserved under
éaragraph 88. |

57. Settiing Defendants waive all claims against the
United States for'damages or reimbursement or for set-off of any
payments madé or to be'made to the United States, arising from or
on'aeeount,of any contract, agreement, or arrangement betWeen any
one or more of Settling Defendanté and any person'for.performance
of Work on or relatiné.to the Site, including, but mot iimited
to, claiﬁs on aecount of construction delays. 1In addition,

o~

Settling Defendants shall indemnify and holo harmless the

United States with respect“to anyjandAail claims for damages or

reambursement arising from or on acconnt of any cOntract;
aéreement or arrangement between . any one or more of ‘Settling
Defendants and any person for performance of Work on or relatlng
to the Site, 1nclud1ng, but not limited to claims on account of
construction delays. The 1ndemn1ty obllgatlon reqULred by this
Paragraph shall be the JOlnt and several obllgatlon of the
Settllng Défendant (s) upon whose behalf the Work was performed
as-spec1f1ed in Appendlx F. |

_58. No later than 15 days.before commencing any on-
Site Work,.Settling Defendante shall secure and maintain, or
shall have their contractors or subcontractors eecure and

maintain, until the first anniversary of EPA’s Certification of

Completlon of the Remedlal Action pursuant to Paragraph 48(b)} of

Section’ XIv (Certification of Completlon) comprehen31ve general
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1iability insurance with limits of five million dollars

($5,000,000.00), combined single limit, and automobile liability

-insurance with limits of one million'dollars'($1/000,000.00),

combined single limiﬁ,-naming the_Uhited'Statés or the EPA-on
behalf of the United States as an additional insured. 1In
éddition, fér-the duration of this Conseﬁt Decree, Sett1ing
Defendants shall'satis?y, or shall ensure that theif contractors
or sﬁbcontréctorSISatisfy, all applicable léws éhd regulations
regarding the pfovision of worker’s compensatioﬁ insufance for
all persons performing the Work on behalf of Settling Defendants
in furtherance of -this Conseht Deéree.-~Pfior'to'commencement of

the Work under this Consent Decree,_Settiing Defendants shall

provide to EPA certificates of such insurance and a copy of each

insurance policy. Settling'Défendants shall resubmit such
certifiéates_ahd_éopies of-policies each year on the énniversary
of the éffective date of this Consent Decree. If Settling
Defendants demonstraté by evidence satisfactory to EPA that any
COntractor or subcontractor maintains insurance éQuiyélént to
that described above, or insurance covering the same risks'but.in
a 1eséer amount, then, with resbect to that ddﬂtractor or.
subcontractor, Settling-Defendants_need.provide only that poftion
of theiinsurance described above which is not'maintained by the

contractor or subcontractor.
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-iVIII.  FORCE MAJEURE

59. .“Force Majedfe," fér purposes of this Consent
Decree, is defined as any_évent arising from Cauées beyond the
control of the Settling Defendants, of any entity controlled by
Settling.Defendants, or of Settiing Déféndahté‘ contréctors, that
délays of.prevénts-the pe;formanCe of any obligétioﬂ upder this
thsentfﬁecreé despite Settling Defendanfs’ best.effbrts to
fulfill'theﬁobligaéion;. The requiremént that the'Settling
Defendahté'exeréise “best_effofts'to fulfill the obligation*
includes.using best éffofts to-anticipate any potential fqrce
majeure e&ent énd besﬁ efforts:to.address thé effects of any
potential force majeure event (1) as it.is Qccurring, and’
(2) following the'pbtential'force méjéure eVent; such that-the.
delay is minimized-to_the'greatest-eitent_pgssiblé. “?orce"
Majeure" doés not include:financial.inability-to complete the
Wofk_or a failure to attain thé Performance Standards.

60. If any event occurs or has occurred-that-may.delay

the performance of any obligation under this Consent Decree,

n

whether or not caused by a force majeure event, the Settling
Defendants shall notify 6rally EPA‘s Project Coordinator or, in
his or her absence, EPA’s Alternate Project- Coordinator or, in
ﬁhe event both_of EPA’s designated represeﬁtatives are
uhavailable, the Director of the Officé-of Environmental Cleanup;
EPA Region lO?_Wi;pin'48_hours-of wheh Settling Defendants first

knew that the ‘event might cauée a delay. Within 7 déys
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thereafter, Settling Defendants shall provide in writing to EPA
an explanation and description of the reasons for the delay; the

anticipated duration of the delay; all actions taken or to be

‘taken to prevent -or minimize the delay; a schedule for

implementation of any measures to be takén to preQent or mitigate
the delay -or the effect of the delay;.t@e Settling Déféndanté'-
rationale for attributing such delay to a force majedre gvent_if
they intend to a3sert such a claim; and a statemeht as to
whether, in the opinion of the Settling Defendants; suchleVent
méy cauée or coﬁtribute to an éndéngerment to public health, -
welfare_or the enyiroﬁment. The Settling Defendants shall
include with any hotice,all available documéntation supporting
t@eir claim that the delay was attributable to a force majeure.

Failure to comply with the -above requirements shall preclude

.Settling. Defendants from asserting any claim-of force majeure for

that event fof;thé_periqd_of time of_such failure to comply and
for any additioqal delay caused by such—failure.-_Settling .
Defendants shall be deemed to know of ény éircumstance qf thch
Settling Defendants,.aﬁy entity controlled by Settling
Défendants, or Settling Defendaqts' contractors knew or should
have known. | | | _
| , 61.. If EPA agrees that the délay or anticipated deiay
is attributable to a force majeure event, the time for |
performance of the obligations'under.this Consent Decreé that are

affected by the force majeure event will be extended by EPA for
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such ‘time as is necessary to complete those obligations. An-

f

extension of the time for performance of the obligations affected

by thé forcé majeure event shall not, of itself, extend the time
for performance of any other obligatién. If EPA does not aéfée
that the delay or anticipatéd delay has been or will_bé caused by
a force majeure éven;; EPA will'notify the Settling Defendaﬁ;s in
writing;of iﬁs déciéion. If EPAlagrees-that the delay is.

attributable to a force majeure event, EPA will notify the -

Settling Defendants, in writing, of the length of the extension,

if-any,-fdr performance of the obligations affected by the force
majeure event.

62. If the Settling Defendants elect to ‘invoke the

: disputerrésolution procedures set forth in Section. XIX (Dispute

Resolution), they shall do so no’later'than-lé days- after receipt
of EéA’é notice. 1In any such pfOceeding; Seﬁtling Deféndants
shall have-the burden’éf demonstfating by a preponderance of the
evidence that the delay or. anticipated delay has- been or will be
causedwby.a force majeure event;:that the duration of the delay
or the extension éought_was of will be Warranped undéf the
circumstancésh'that best'efforts were exerciééd to .avoid and
mitigate the.effects of'the delay,.and that Séttling-Defendants
compliéd with the requirements of Paragraphs 59 and 60. If
Settling Defehdants carry this burdeh, the déiay at issue éhall

be deemed not to be a violation by Settling Defendants of the
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afféctéd 6bligatioﬁ of'this,Consent'Decfee identified to EPA and
;he Courct.
| ' “XIX. DISPUTE RESOLUTION
63. - Unless otherwise_expresély provided for in this

Consent Decree, the dispute-resolution proceduresfof this Section

'shall be the exclusive mechanism to resolve disputes arising

under or with respect to this Consent Decree. However, the
procedures set forth in-this Section shall not apply. to .actions.
by the United States to enforce obligations of the . Settling

Defendants that have not been disputed in accordance with this '

Section.

64. Any dispute which arises under or with respect to.

this Consent Decree shall in the first instance be the subject of = .

informal negotiationézbetween the pafties:to the dispute. The Ny
period fof informél negotiations shall-not exceed 20 days from
the time the dispute arises, uhléss it ié modified by written
agreement_of_the parties to_thé disputg, The dispute shall be
considered to have arisen when .one party éends the other parties
a written Notice of Diépute. | |

| 65. a. In thé-évent.thét'ﬁhe pafties cannot resolﬁe a
dispute by-informal negétiations under the preceaing Parag;aph,'
then ‘the pdsition advanced by'EPA shall be considered bindiﬁg
unless,  within 14 days aftér the conclusion of the informal
negotiation period, Settling Defendaﬂts invbke the formal dispute

resolution procedures of this Section by serving on the United
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States a written Statement of Position on the matter in dispute,

including, but not limited to, any factual data, analysis or

opinion supporting that position and any supporting documentation

relied upon by the Settling Defendants. The Statement of
Position shall specify the Settling Defendants’ position as to
whether formgl dispute resQlutidn should proceéd nnder-
Paragrngh 66 or Paragraph 67. | _ |

}- b. Within-14-days after receipt of Settling

Defendants’ Statement of Position, EPA will serve on Settling

Defendants its Statement of Position, including, but not limited

to, any factual data, analysis,-or-opinion'supporting that

position and all supporting documentation relied upon by EPA.
EPA’s Statement of Position shall include a statement as to

whether formal dispute resolution should proceed under

Paragraph 66 or_Paragraph 67. Within 7 days after receipt of

EPAis-Stééement 6f Position, ‘Settling Defendants may submit a
Reply. - |

c. If there is disagreement beﬁweén EPA and the
'Settliné Deféndénts as to whethe; dispute resolution should
proceed under Paragraph 66 or'67,'the-parties to.the dispute
shall follow the procedureé'set forth in the,naragraph determined
by EPA to be'applicable, However, if the_Settling'Defendants
ultimately appeal.to the Conrt to resolve the dispute,:the Court

shall determine.which.péragraph is applicable in accordance with

the standards of applicability set forth'in'Paragfaphs 66 and 67.
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66. Formal dispute resolution for disputes pertaining
to the seiection or adequacy of any response action and all other
disputes that are accorded review on the administrative record
under applicable_principleszof administrative law shall be |
conducted pursuant to the procedures set forth in this Paragraph.
For purposes of this Paragraph the adequacy of any response |
action includes, without 11mitation: (1) the adequacy or
appropriateness of.plans, procedures to implement pians, or any
other items requiring approval by EPA.under this Consent Decree:
and (2) the adequacy of”the performance of response actions taken
pursuant to this Consent Decree. ~Nothing in this Consent Decree
snall be construed tolallow any dispute by Settling'Defendants

regarding the validity of the ROD’s provisions.

>

a. An admlnistrative record of the dispute shall be

maintained by EPA and shall contain all statements of position,

.including supporting documentation, submitted pursuant to this

Section. Where appropriate EPA'may allow submission of
supplemental statements.of‘position by the parties to.the’
dispute.

| b. The Director of the Office-of Environmental
Cleanup) EPA Regionllo,.will-issue a final administrative
decision resolving- the dispute based on the administrative record
described in Paragraph 66(a). This decision-shall be binding
upon the SettlingIDefendants, subject only to the right to seek

judicial review pursuant to Paragraph 66 (c) and '66(d). .

UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
: . 800 FIFTH AVENUE
SOUTH TACOMA FIELD - : ' SEATTLE, WASHINGTON 98104
CONSENT DECREE - PAGE 73 OF 109 : _ (206) 553-7970

b




10

- 11

12
13
14
.
16
17.
18
19
20
21
22
' 23"
24
25
26

27

28

C. Any administrative decision made by EPA pursuant to .
Paragraph 66(b) shall be reviewable by this Court, provided that
a motion for judicial review of the decision is filed by the

Settling Defendants. with the Court and served on all Parties

'within 14 days of receipt of EPA’s decision or within such other

time as agfeed tb by EPA and the Settling Defendant filing thé
motion .for review. The motion shall include a descfiption of the
matter_in_dispute, the effofts-made by the parties to resolve it,
the';eliéf requested, rand the schédule, if any, within which the
dispute must be resolved to ensure orderly implementation of this
Consent Decree. - The Unitéd States may file a response to
Settling Defendants! motion within.i4_days of.feceipt of Settling
Deféndants' motion.: | | | |

d. In proceedings on any dispute governed by this
éaragraéh, Settling Defendants shall have the burqén-of
demonstrating that the decision of the Director of the Office of
Environmental'C;éanup'is arbitrary and'éapricious-or othérwise
nbt in aééordance with law. Judicial review of EPA’‘s decision
shall be on the administrative record COmpiied'purSuant to
Paragréph 66 (a) - |

67. Formal diépute resolution for disputes that
neither pertain'to the selection or adequacy of any response
action nor aré otherwise accorded review on-the administrative
record under applicable principles of administrative law, shall

be governed by this Paragraph.
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3600 SEAFIRST FIFTH AVENUE PLAZA
_ . 800 FIFTH AVENUE -
SOUTH TACOMA FIELD . . SEATTLE, WASHINGTON 98194
CONSENT DECREE - PAGE 74 OF 109 . (2061 5§53-7970




.10
11

12

13.

14
15
16

17

18

.19.

20
21
22
23
24

25

26
27

28

ar Follow1ng receipt of Settllng Defendants’

Statement of Position Submltted pursuant to Paragraph 65 the
Director of the Office of_Env1ronmenta1 Cleanup, EPA Region 10,
will issue a finai-deciSion'resolving the-dispute. The Office of
Ehvironmehtal'Cleanup Director’s decision shall be.binding-on the
Settling Defendants unless; within 14"days-of receipt of the
decision, the Settling Defendants file with the Court and serve
on the parties a motion for judicial review of the decision |
setting forth the matter in dispute, the.efforts nade by the

parties to resolve it, the relief requested, and the schedule, if

any, within which the dispute must be resolved to ensure orderly

implementation of the Consent Decree. The United States may file

a.response to Settling befendants' motion within 14 days of
receipt of Settling Defendants'’ motion.

b. Notwithstanding Paragraph L of Section I
(Background) of this Consent Decree, jud1c1a1'rev1ew of any
dlspute governed by this Paragraph shall be governed by
appllcable pr1nc1p1es of law.

68.. The 1nvocatlon of formal dlspute resolution

procedures under this Section shall not extend, postpone'or

affect in any way any obligation:of the Settling Defendants under

this Consent Decree not directly in dispute, unless EPA or the

Court agrees otherwise. Stipulated penalties with respect to the
disputed matter shall continue to accrue but payment shall be

stayed pending resolution of the dispute as provided in
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Paragraph 77. -Notwithstanding_the stay of payment, stipulated
penalties shall accrue from the first day of-ﬁoncoﬁpliancé'with
any appliéable'p?ovision 6f this Consent Decree. :In ﬁhe event
that the Settling Defendant does not prevail.on the_disputed
issue,.stipﬁlated penalties shall be assessed and paid as
provided in Section XX (Stiéulated Penalties) . S

XXI. STIPULATED PENALTIES

. 69. With respect to the_Work they are obligated to
perform under Parégraph_S(b) and Appendix F of this Consent
Decree,'Settling Defendants shall'be-liable-fof stipulated
penalties in.the amounts set_forth_ih'Paragraphs 70 and 71'to'ﬁhe
United States for_failﬁré to comply witﬁ”the:réquirémentslof.this
COnsent;Decree specified below, unless excused under
éection XVIII (force Majeﬁrej. '“Compliéhce“ by éettliné
Deféndants.shall include coﬁple;ion of thé éégivities_under this
Consent becree 6f.any work plan or other plan approved unaer this
ConSent.pecreé‘iaentified belOW'in.acbordénce_with all appiicable
requiremgnts Qf-law; thié Consent Decree, the'SOW,.and any plans'

or other documents approved by EPA pursﬁant to this Comnsent

Decree and within the specified time schedules established by and

approved undér this Conseht'Decree.
70. |
a. .Tﬁeroilbwing stipulated penalties shall accrue
per violation per day for any nohcompliance as identified in
Paragfaph 70 (b) : | |
UNITED STATES ATTORNEY
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Penalty Per Violation Per Day

Period-of.Noncbmpliance

$500.00 the first through the fourteenth
day : ’
$1,000.00 the fifteenth thrdugh the thirtieth
day S '
$3,000.00 the thirty-first day and beyond
b. For failure to submit or complete in a

éatisfactory or timely manner:

i. ~ An original and any
Plén; |

ii. An original and any revised 90% Prefihal_Remédial'

aDesiQn}"
- iii. An original'and Any revised Final Remedial Design; °

iv. An original.and any fevised Remedial Action Work

Planj | N . |
'v, Initiation'of Remedial Aétion.Field Work.

vi.. Completion oﬁ Remédial Action in édcordance”with_
 the Final Remedial'Action Work Plan.

71. The following stiéulaéed.pepaltiés'sha115ac¢rue

revised Remedial Design Work

per'ﬁiolation per ddy for failure to submit timely or adequate

reports or other written documents or notifications pursuant to

this Consent Decree:

Penalty Per Violation Per Day

$250.00

1 $500.00

SOUTH TACOMA FIELD
CONSENT DECREE - PAGE 77 OF 109

Period of Noncompliance

the first through the
fourteenth day

the fifteenth through the
. thirtieth day ' '
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$1,000.00 " the thirty-first through the
L ninetieth day

72. 1In the event that EPA assumes performance of a
portion or all of the Work pursuant to Paragraph 85 of
Section XXI (Covenants Not to Sue by Plaintiff), the Settling
Defendants upon whose behalf the assumed Work was performed, as
specified in Appendix F, shall be llable for a stipulated penalty
equal to the costs incurred by EPA in. performing such Work In

addition to payment of this stipulated penalty, the Settling

:Defendants on whose behalf the assumed work was performed shall,

pursuant to Sectlon XVI (Reimbursement of Response Costs)

| reimburse EPA for all response costs EPA incurs as a result of

performing the assumed-Work,_.Howeyer, the.stipulated penalty
referenced in this:Paragraphjshall.not be'less.than one million:.
dollars (s1, OOO OOO OO) for Work assumed'by EPA in whole or part
that is required by Paragraph 14(b)(1) or Paragraph 14(b)(11)

73. All penalties shall begin to accrue on the day

after the complete performance is due or the day.a_violation

IR o 3 - :
.occurs, and shdll continue to accrue through the final day of the

correction of the noncompliance or.completion of the activity.
However stipulated penalties shall not accrue: .(1) with-respect
to a def1c1ent subm1ss1on under Section XI (EPA Approval of Plans
and Other Submissions), during the period, if any, beginning on
the thirtyjfirst (31st) day_after EPA's receipt of such

submission until the date that EPA notifies Settling Defendants

UNITED-STATES ATTORNEY
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llof any deficiency; (2) with respect to a decision by the Director

of . the Office of'Environmentai Cleanup, EPA Region 10, under
Paragraph 66 (b) or 67(a) of Section XIX (Diépute Resolutibn),'
during the periéd, if any, beginning.on the twenty-first (élst)
day after the date that Settliﬁg Defendahts’ reply to EPA’'s
Stateméﬁt of Position is received until the date. that the -
Director issues a final decision -regarding such disputé; or

(3) with respect to judicial review by this Court of anyrdisputé
under Section XIX (Dispute Resolutionf,'during_the pefiod, if
any, beginning'on the 31§t day after thé-Court’s.receipt of the
finallsubmiSSion regarding the dispute until the-date thét the
Court issues a final décision regarding such dispute: Nothing .
herein shall prevent the simultaneous acCrualléf separate -
peﬁaities for separ;te_violétions'of this Conseﬁt Decree.

.74;' Following'EPA's_determinatibﬁ that Setﬁling
Deféndants have failed to comply with a ‘requirement of this
Coﬁsent pecree, E?A shalllgive Settling Defendants writ;en oi
LLoral notifiéatibn of the same'and'describe the noncompliance.
EPA shall send the'Settling Defendants:a written demand for ﬁhe
paymént of the.penalties. waever,.penaities shall,accqu as
provided iﬁ the preceding Paragraph and in Paragraph ﬁ?(a).
regafdless of whether EPA has nogified.the Settling Defendants of
a violétion_ | ' -

75. All pénalties accruing under this Section_shall be

due and payable within 30 days of the Settling Defendants’
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receipt from EPA of a written demand for payment of the

penalties,'unless'Settling'Defendants invoke the Dispute’

Resolution procedures under Section XIX‘(Dispute-Resolution).

All payments to the United States under this Section shall be
paid by certified'or'caShiér's check (s) made:payable to “EPA |
Hazardous Substances‘Superfund,“_shall be mailed to-Mellon Bank,
EPAIRegion 10, ATTN: Superfund Acéounting, P.0O. Box 36Q303M, .
Piﬁtsbupgh, Pennsylvania 15251, and'shall reférence the EPA |
Region and Site/Sbill;ID-# 10Y7, the DOJ caSe_number
90-11-3-1516, and the name and address éf the party making
paymént..-Copiésjof.check(s) paid pursuénf to this.Seétioh, and

any accompanying transmittal letter(s), shall be sent to the

‘United States as provided in Section XXVI. (Notices and

SubmiSsions).

76. 'The paymént'of penalties shall not.alter in any"
way Settling Defendants’ obligation to complete the performance'
of the Work required undér .this ConSent'Decree. | |

L7, .Penalties.shall continue to accrue és-providéa £ﬁ
Péragraph'§3:during any disﬁute reéolution_period, but'qeed not-
be paid until ‘the foll'o.win_g:.

a. If the dispute -is resolved by agrggment or by a
decision'of:EPA that. is not appeéled'to fhis Court, accrued
penalfies'determined to be owing shail.be_paid to EPA within

15 days of the agreement or the receipt. of EPA’s decision or

order;
UNITED STATES ATTORNEY
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b..  If the dispute is appealed to this Court and the
United States-prevails in whole or in_part, Settling Defendants
shall pay all accrued penalties determined'by the Court to be
owed to EPA within 60 days cf receipt of the Ccurt's decision or
order, except as provided in Paragraph 77(c); |

c. If the District Court’s declsion is appealed by
any Party, Settling Defendants shall pay all accrued penalties

determined by the District Court to be.dwinggto-the United States

into an interest-bearing. escrow account within 60 days of receipt

of the Court’s decision or -order. Penalties'shall be paid into'
thls ‘account as they continue to accrue, at least every-60'daYs.
Wlthln 15 days of recelpt of the flnal appellate court decision,
the escrow agent shall pay the balance of the account to EPA or
to Settling Defendants to the extent. that they prevail.

| 78. a. If Settling Defendants tail to pay stipulatedh
penalties when due;lthe_United Statesfmay.institnte,preceedings.
to-collect the penalties as well as Interest, to.the extent that
Interest has not already been collected pursuant to. Paragraph
77(c) from ‘the interest bearlng account. Settllng_Defendants
shall_pay.lnterest on the'unpaid balance; which shall begin to
accrue on the date of demand made pursnant to Paragraph 75.

'b.; Nothlng in this Consent Decree shall be construed.

as prohlbltlng, alterlng, or in any way limiting the ablllty of

the United States to seek any other remedies or sanctionss

available'by virtue of Settling Defendants’ violation of this
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Decree or of the statutes and regulations upon which it is based,

including, but not limited to, penalties pursuant to
Section 122(1)-df CERCLA. Provided, however{ that the United
States shall not seek civil penalties pursuant to Section 122(1)‘
of CERCLA for any-violation for which-a stipulated penalty is
provided herein, except in the:case of a willful violation of the
ConsegtﬂDecree. o

N 9. Notw1thstand1ng any other prov181on of this.
Section(.the United States may, in 1ts unrev1ewable dlscretlon
Qaive-anv-portion of stipulated_penaltles that have accrued
pursuant to this Consent- Decree |

XXI. COVENANTS NOT TO SUE BY PLAINTIFF

80- In con81derat10n of ‘the. actlons that will be
performed and the payments that will be made by the Settllng
Defendants under-the.terms.of the Consent. Decree, and except as
specifically provided in Paragraphs'81r 82, and 84 of this
Section, the United States covenants not to sue or'tg.takei
administrative action_against Settiing Defendants pursuant to

Sections- 106 and 107 (a) of CERCLA'relatinglto_the Site. Except

with respect to future liability, these covenants not to sue

shall take effect upon'the_receipt by EPA of the paymehts

required by_Paragraph 52 of Section XVI (Reimbursement of

Response Costs) .. 'With-respect to future liability; these

covenants not to sue-shall take effect upon Certification of

Completion of Remedial Action by EPA pursuaht to Paraéraph.és(b)
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of Section XIV (Certification of Completion). - With respect to .

future liability, these covenants not to sue are conditioned upon

the satisfactory performance by Settling Defendants of their
obligations under this Consent Decree. These covenants not to

sue extend only to the Settling Defendants and do not extend to

: an?-other person.

'81. United States’ Pre-Certification Reservations.
Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree is without

prejudice to, the right to institute pfoceedings in this action

or in a new action,:or to issue an administrative order.seeking -

to” compel Séttling Defendants_(l)'to perform further response

actions relating to the Site or (2) to reimburse the

United States for additional costs of response not inconsistent

with the NCP if, prior to Certification of Completion of the

Remedial Action:

(i) conditions at the Site, previously unknown to EPA,

-‘are discovered, or ; .

(ii) information, previously unknown to EPA, is
received, in whole or in part, :

and these-previously;unknown_cOnditions-or'information together
with any other relevant information indicates that the Remedial
Action is not protective of human health or the environment.

82.  United States’ Post-Certification Reservations.

Notwithstanding any other'provision of this Consent Decree, - the

United States reserves, and this Consent Decree is without
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prejudice.to, the right to institute proeeedings in thiseaction
or iﬁ a new aetion, or to-iseue an adminiStrative'erder.seeking

to compel Settlihg'Defendants (1) to perform further response
aetions reiating to theiSite or (2) to reimburse. the

United States for additional costs of response:not intonsistent
with the NCP if, subsequent to certification of completion of the-
Remed-ié; Aetioh: |

(i) conditions at the Site, previously unknown to EPA,
' are discovered, or’ .

(ii) information, previously unknown to EPA, is
received, in whole or in part,

and these previeusly unknown conditions or_this information

together with'other-reievaﬁt information indicate thet the
Remediel Action is not protective of hﬁmanlhealth ot the
environment. |

83. For purposes. of Paragraph-Sl} the iﬁformatien.ana
the conditions knan to EPA shall include only that'infermation
and thoee conditions known to EPA as of .the dete the ROD was.
siénea ghd set forth in'the.Record of'Decision fof the_Site of
the administrative record supportingtthe Record of.Decision.. For
purboses of Peragraph.sz, the informatioﬁ ana the conditions.
known to EPA shali include only that informationjand those
conditions known to EPA as of the date of Certification of
CompletiOn of the'Remedial Action or set forth in the Record of
Decision,.the administrative record supportiﬁg the Record of

Decision, the post-ROD administrative record, or in any
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information received by EPA pursuant to the requirements of this
Consent Decree prior to Certification of Completion of the

Remedial Action.

84. General Reservations of Rights.

The covenants not to sue set forth above do not

pertain to any matters other than those éxpressly'specified‘in

Paragraph 80. The.Uhited States reserves, and this -Consent
Decree is without prejudice to, all .rights against Settling

Defendants with respect to all other matters, including but not

limited to, the following:

(1) claims based on a failure by Settling Defendants
to meet a requirement of this Consent Decree;

(2) 1liability arising from the past, present, or
future disposal, release, or threat of release of .
Waste Materials outside .of the Site; o

(3) ~ liability for future disposal of Waste Material at
the Site, other than as provided in the ROD, the
Work, or otherwise ordered by EPA; - oo

(4) - liability for damages for injury to, destruction.
.0f, or loss of natural resources, and for the
-costs of any natural resource damage assessments;

(5) crlmlnal liability;

(6) 1liability for violations of federal or state law
" which occur during or after implementation of the
Remedlal Actlon-

(7) llablllty for costs that the United States w111
incur related to the Site but are not within the
definition of Future Response Costs; and '

(8) liability, prior to Certification of Completion of
the Remedial Action, for additional response
actions that EPA determines are necessary to

"achieve Performance Standards, but that cannot be

- - UNITED STATES ATTORNEY
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required pursuant to Paragraph i4 (Modlflcatlon of .

the SOW or Related Work Plans) -

85. WOrk Takeover. In the event EPA determines that.
Settling Defendants have ceased implemeﬁtation of any portioh of
the Work,iare:seriously or repeatedly deficient or late in their
performance of the Work, or are implementing the Work in a manner
whioh.may'cause an endangerment to_human'health.or the—
environment, EPA may aseume—the perforﬁahce of ali or any

portions of the Work as EPA determines necessary. Settling

Defendants may invoke the.proeedures.set forth in Paragraph 66 of

Section XIX (Dispute Resolution) to dispute EPA’s determination

that takeover.of'the Work is warranﬁed under this Paragraph.
Costs incurred by the United Sﬁates in performing the Work.
pursuant_to.this-Paragraph shall be coneidered Future Responsei
Costs that Settliﬁg Defendan;s shall payopursuaht to Sectioﬁ_XVI
(Reiﬁbureemeﬁt oftRespohse_Costs[.

| 86. Notwithstaﬁding any other proVision'of this
Consent'Decree,'the United States retaine ali authoriry and
reserves all rlghts to take any and all response actlons |

authorlzed by law that are not otherw1se settled or resolved by

‘this Consent Decree,

XXII. COVENANTS BY SETTLING DEFENDANTS

87. Covenant Not 'to Sue. Subject to the reservations

in Paragraph 88, Settling Defendants hereby covenant not to sue

and agree not to assert any claims or causes of action against -
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the United States with-respect.to the Site or this Consent
Decree, including, but not limited to: | |

‘a: any direct orlindirect cléim for reimbursement from
the Hézardous Substén¢e Superfund (established pursuant to the
internél RevenueICode, 26 U.S.C. § 9507) through CERCLA Sections
106(b)(2),.i07, 111, 112, 113, 42 U.S.C. §§ 9606(b) (2), 9607,
9611, 9612, 9613, or any other provision of law;. - |

b. any claims against the'Unitéd States; inc;uding any
department, ragency or inSﬁ:umentality-of the United StatesVundef

CERCLA Sections 107 or 113, 42 U.S.C. §§ 9607 or 9613, related to

_thé Site, or

c.':aﬁy'cléims.arising_out of fesponse activities at.
the Site,.including claims based on_EPA/s sélection of response
actions, oversightiof-reéponse'activities or approval. of pians'
for sﬁch activities.

88. 'é.: The Settling Defendants reserve, and this
Conseht Decree ié-without prejudice to, claims énd.caﬁses-of
aétibn against the United States, subject tb the pr0vi§ioﬁs of
Chapter 171 of Title 28 of the United States. Code, for money

damages for injury or loss of propefty'or personal injury or

death caused by the negligent or wrongful act or omission of any .

employee of the United States while acting. within the scope of
his office or émpldyment under circumstances where the
United States, if a privaté person, would be liable to the

claimant in accordance with the law of the place where the act or
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omission occurred. However, any such claim shall not include a
claim for any damages caused, in whole or .in part, by the act or
omission of any person, including any contractor, who is not a

federal employee as that term is defined in 28 U.S.C. § 2671; nor

'shall any such .claim include a claim based on EPA’s selection of"

response.actions, or the oversight or approval of the Settling
Defendants"plans or activities;. The foreg01ng applies only to
claims wthh are- brought pursuant to any statute other than
CERCLA and for which the waiver of sovereign immunity is found in
d statute other than CERCLA.

b. Settling Defendants reserve all other claims and

'defenses permitted by law that are not expressly waived or

resolved in this Consent Decree.

- 89. - Nothing in this . Consent Decree shall be deemed to
constitute preauthorization of a-claim within. the meaning of
Section 111 of CERCLA, 42'u.s.c.'§-9611, or 40 C.F.R..

§ 300.700(d) .

fXXlIIr EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION
190.. Nothing in this Consent Decree shall be construed
to'create any'rights in,. or grant any cause of-action to,lany
person not a Party to this:Consent Decree. The preceding
sentence shall not be construed-to waive or nullify any-riéhts
that any person not a-signatory to this decree maynhave'under-
applicable law. ﬁach of the Parties expressly reserves any and

all rights (1nclud1ng, but not 11m1ted to, any right to
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contribh;ion), defenses, claims, demands, and causes ef action
which each Party may have with respect to any matter,
transaction, or occurrence relating_in any way to the Site
against any person not.a Party.hereto.

91. The Partiee-agree, and by enteringfthis Consent
Decree this Court finde,'that the Settling Defendanes are - .
entitled, as of the effective date of this Cohsent'Decree,.ro'
protection frem contribution actions or.claime as iS'prdvided by
CERCLA Section 113(f) (2), 42 U.S.C. § 9613(f) (2), for matters.
addressed in this Consent DeCree. Matters addressed shall

include claims based on past and future response costs incurred

-by EPA er any_other-person in connection with the performance,

funding or oversight.of all response actions performed pursuant

to In the Matter of: Burlinqton Northern Railroad,. .

Admiﬂistrative Order on Consent, Docket No. 1086-08-08-106

(Jan. 22,-1987); In the Matter of: Amsted Industries, Inc.,
Order on Consent for Necessary Response Action Pursuant to.

42 U.S.C. § 9606, No. 1089-08-07-106 (Aug. 28, 1989); Ih the

Matter of: South Tacoma Field Site,'U.S. EPA Docket No.

-1090<09—03-104/122 (Oct. 15, 1990); In the Matter of: Amsted

Industries, Inc., Order on Consent for Necessary Response Action

Pursuant to 42 U.S.C. § 9606, No. 1091-05-10-106 (May 17, 1991);

and In the Matter of: BAmsted Industries, Inc., Amended Qrder on

Consent for Necessary Response Action Pursuant to 42 U.S.C.

§ 9606, No. 1091-05-10-106 (March 5, 1992); this Consent Decree;

" UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
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suit or claim.

|{-and response actions incurred in connection with the Stormwater

WOrk.
§2. The Settling.befendants agree that with respeet'to'
any suit or claim for contribution brought by them fer matters'
related to this Consent Decree they will notify the United States
in.writing no later than 60 days prior to the initiatiqn of such

/ .

93. The Settling Defendants also agree that with

‘respect to any suit or claim for contribution brought against

them for matters related to this Consent Decree-they will notify
in wr1t1ng the United States w1th1n 10 days of serv1ce of the
complalnt on them. In addltlon Settllng Defendants shall notlfy_
theﬁUnited States w1th1n 10 days of service or recelpt.of any'
MOthH for Summary Judgment and w1th1n 10 days .of. recelpt of any
order from a court - settlng a case for trial.

94. In any subsequent admlnlstratlve-Or judicial
proceedlng 1n1t1ated by the United: States for 1n3unct1ve rellef
recovery of response costs, or other approprlate rellef relatlng'

to the Site, Settllng Defendants shall not assert, and may- not

maintain, any defense.or claim based upon the principles of

waiver, res judicata, collateral estoppel, issue preclusion,

claim—splitting,-or other defenses based upon any contention that
the claims raised by the United States. in the subsequent
proceeding were or should have been brought in .the instant case;

provided, however, that nothing in this Paragraph affects the

UNITED STATES ATTORNEY:
3600 SEAFIRST FIFTH AVENUE PLAZA
: 800 FIFTH AVENUE
SOUTH TACOMA FIELD ' _ SEATTLE, WASHINGYON 98104
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lenforceability of the covenants not to sue set forth in

Section XXI (Covenants Not to Sue by Plaintiff).

' XXIV. . ACCESS TO INFORMATION

95. Settling Defendants shall pfovidé to EPA, upon
request, copies of all documents and information within their
possession or control or that of their contractoré or aéents
relating to.activiﬁies at the Site or to the implementation - of-
this-Cénéent.bebree,'ihcluding;'but not limited to,'sémbling,
analysis, chain of cuétody records; manifests, trucking logs,
receipts, repor;é, sample traffic routing, correspondence; or
other documents o:,information related to the quk. Settling-
De}endaﬁts éhall.also ﬁake-available-to'EEA; fbr purposes.of'
iﬁQeStigation, inforﬁation gathering}.or testimony, their-
embloyees, ageﬁts,*or representatives with knowledge of relevant-
facts cénéérning thé-performance of the Work.

96. .am' Settling Defendants maY_aSsert business

confidentiality claims covering part or all of . the documents or

information submitted to Plaintiff under this Consent Deéree:to

the extent permitted by and in accordaﬁce with Secpion iO4(e)(7[
of CERCLA, 42_U}s,c.'§ 9604 (e) (7), and 40 C.F.R. § 2.203(b) .
DbéumentS'or information.déterminéd to be confidential by EPA
will be afforded-thé protection specified in 40 C.F.R. Part 2,

Subpart ‘B. If no claim of'cohfidentiaiity accompanies documents

or information when they are submitted'to EPA, or if EPA has

notified Settling Defendants that the documents or information

UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
: . . - 800 FIFTH AVENUE
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are not confidential under tﬁe sﬁandards of Section 104 (e) (7) of
CERCLA, the public may be given access to such documents or
informatidn withoﬁtifufther notice to Settling_Defendants;

| b. 'Thé Settlihg Defendants.méy assert that certaiﬁ
dbcuments, reéordé andjdther information are privileged under the
gttorney-client privilege, work product doctriﬁe, or ény other
privilqgg recognized by federél law. If the Settling Defendants
assért gqqh_a privilege. in lieu of'providing docﬁmgnts, they

shall provide the.?laintiff with the. following: -(1).the title of

the documenc; record, or information; (2) the date.of the.

document, -rvecord; ‘or information; (3) the name and title of the

author of the document, record, or information; (4) the name and -

title of each addressee and recipient; (5) a-descriptionfof the

subject matter of the document,; record, or information: and (6)

the privilege asserted by Settling Defendants. However, no .
documents,_reports”or:other information created or genérated

pursuant to the requirements of the Consent Decree shall be

withheld, on the grounds that they are privileged.

97. No claim of.confidentiality shall be made Qith
respect_to'any data; inclgdiﬁg,:but not-limited to, all sampling,
analytical, monitoring, hydrogéologiq( scientific, éhemicai( or
engineering data, or any facts-includéd in other documents'. Or .

information evidencing conditions at or around the Site. -

.UNITED STATES ATTORNEY
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XXV. RETENTION OF RECORDS -
98. Until 10 years after the Settling Defendants’
receipt'of EPA‘s notification pursuant to Paragraph 49 (b) of

Section XIV (Certification of COmpletion), each Settling

Defendant shall preserve and retain all records and documents now .

in its possession or cOntrol or which come_into.its possession or
control ﬁhat relate in-any manner to the perfbrmance of the Work
or liability of any person for response actions conducted and to
be conducted at the.Site, regardless of any corporate reténtion
policy to the contrary. Until 10 yeafs.after the Settling
Deféndants' receipt of EPA{s.notification pﬁrsuént'to-

P;}agraph 49 (b) of Section XIV:(Certificatidn of.Completion);
Séttling befendants'shall also instruct their-contractors and ..
agents-to'presérve all documents,-records, and information of

whatever kind, nature or description relating to the performance

.of the Work.

99. At the conclusion of this document retention
period, Settiiﬁg Defeﬁdant;_shallvnotify the Uﬁited States at
least 90 days pridr to thg,deétruction of any such-reéords or
documents, and, upon reqﬁest,by’the United States,»Settling-
Defendants shall deliver any. such records or documents to EPA.
The Settling Defendants may assert.that certain aocumenté,
records-and other inforﬁation are privileged under the attorney-
client privilege, work prqduct doctrine, or.any other privilege

recognized by federal law. If the Settling Defendants assert

_UNITED STATES ATTORNEY
3600 SEAFIRST FIFTH AVENUE PLAZA
: : : 800 FIFTH AVENUE
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such a privilege, they shdll'provide the Plaintiff with the
following: (1) the title of the_document, record, er
information; (2) the date of the document, record, or.
information; (3) the name and title of the author of ‘the
document, record, or 1nformatlon, (4) the name and title of each
addressee and rec1p1ent- (5) a descrlptlon of the subject matter
of the document, record, or information; and (6) the prlyllege'
asserted by Settling Defendants. Hewever, no documents, reports
er.other_infermatioh ereated'or generated pursuant to the _.
requirements of the Consent-Deeree shall be withheld on the
grounds that they are pr1v11eged. |

100. Each Settling Defendant hereby certlfles
individually that, to the best of lts knowledge and. belief, after
satisfactory inquiry, it has not altered,_mutilated, discarded,
destroyed or otherwise disposed of any records, doeuments or.
other information relating to ite potential liability regarding
the Site since notification of thential liability by the

United States or the State or the filing of suit against it

-regarding ‘the Site and that it has fully complied with any and

all EPA requests for information pursuant to Section 104 (e) and
122 (e) of CERCLA, 42 U.S.C. § § 9604(e) and 9622(e), and

Section 3007 of RCRA, 42 U.S.C. § 6927.

XXVI. NOTICES AND SUBMISSIONS
101. Whenever,'under the terms of this Consent Decree,.

written notice is required to be given or a report or other

UNITED STATES ATTORNEY
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Seattle, Washington 98101

document is required_to.be sent ‘by one Perty to another, it shall-

be directed to the individuals at the addresses specified below,

unless those individuals or their successors give notice of a

change to the other Parties in writing. All notices and

submissions shall be considered effective upon receipc, unless
otherwise provided;' Written notice as specified herein shall'
constitute complete satisfaction of any wricten notice i -

requirement of the Consent Decree with respect to the ’

United States, EPA, and the Settling Defendents, respeCtively.

As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources D1v1s1on
U.S. Department of Justice : '
P.O. Box 7611 :
Beh Franklin Station
Washington, .D.C. 20044

Re: DOJ #.90-11-3-1516

As tQ EPA:

Cami Grandinetti

Remedial Project Manager
OEC, Superfund

U.S. EPA Region 10

1200 Sixth Avenue, HW-124

Randall F. Smith
Director, Office. of Env1ronmenta1 Cleanup

'U.S. EPA Region 10

1200 Sixth Avenue, HW-114
Seattle, Washington 98101

As to the Settling Defendants:

[Name] o
Settling Defendants’ Project Coordinator
[Address] T
" UNITED STATES ATTORNEY
3600 SEAFIRST FIETH AVENUE PLAZA
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XXVII. EFFECTIVE DATE
102. The effective date of this Consent Decree shall be
the date upon which this Consent Decree is entered by the Court,

except as otherwise provided herein.

XXVIII. 'RETENTION OF JURISDICTION
103. This COﬁrt fetains jurisdiction over both the
sﬁbjéct.matter-pf this Consént Decree and the Settiing Défeqdéntsf
for'the:duration.bf thé-performancelof'thé térms and brovisipné
of this Coﬁsent Deérée for thefpurpose'of:enabling any_of the'.
Parties to apply to the Court-ét’any time for such furthef order,

direction, and relief as may be necessary or appropriate for the

)

construction or modification.of .this Consent Decree, -or to

effectuate or enforce compliance with its terms, or to resolve
disputes in accordance with Section XIX (Dispute Resolution).

hereof.

XXIX. -APPENDICES
- 104. The foilowing.appendicés are attachéd to and
incorporated iﬁto this Consént-Deqree:
| "Aébendix A" is the ROD. |

"Appendix B" is_the SOW.. }

"Appendix ct is'the maps of the Site.

"Appendix D" is the complete list of the Settling

| Defendants.

"Appendix E".is. the complete liist of the Owner Settling

Defendants.
UNITED STATES ATTORNEY
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"Appendix F" is the allocation of responsibility.

"Appendix G" is the Reservation of Access Easement and
Restrictions on Use.

"Appendix H" is the Environmental Protection Restrictive
Covenant and Access Easement.

"Appendix I" is the Lease Prohibition.

'XXX. COMMUNITY RELATIONS -

'.iOS. Settling Defendénts shall pfopose té EPﬁ'their_
participatioh in the community relations.plan to be developed by
EPA. EPA will determine the-apprdpriate role forwthe'Settling
Defendénts.under the Plan. Settling Defendants shall alse
cgoperate with-EPA ih-providinglinformapioﬁ regarding the Wérk to
éﬂe public. As-fequésted.by EPA, Settling Defendants shall ”
pérticipate in-thé pfeparation of such information for
dissemination to the public-and in public meetings.&hich may be
held or éponsored by EPA to explain'activities\at Qf relating to
the Site. -

XXXI. MODIFICATION

-106. Schedules spécified in this Conéent-becree for- .
completion of the Work may be modified by agreement of EPA and
the Settling Defeﬁdants, All such modifications Shall be made in
writing. |

107. Except as provided in Paragraph 14 ("Modification'
of the de-or felated Work Plans"), no material modifications

shall be made to the SOW without written notification to and

- UNITED STATES ATTORNEY
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written approval of the United States, Settling DefeﬁdantS, and,
the Court. Modifications.to the SOW that do not materially alter
that docuﬁent may- be made by written_agreement between EPA and
the Settling Defendants.

| 108..Nothin§ in this Decree shall be deemed fo'al;er
the Couft‘s quer to enforce, supervise_or approve modifica;ione

to this /Consent Decree. o o -

-%;XII. LODGING ANﬁ OPPORTUNITY FOR PUBLIC COMMENT

109. This Consent Decree shall bellodged with the Court
for a period of not less than thirty (36) days for public notice.
and comment in accbrdance with Section 122(d)(2) of CERCLA,
42 U.S.C. § 9622(d) (2), and 28 C.F.R. § 50.7. The United States
reserves the rignt.to withdraw or withnold its consent if the
comments regarding-the Consent Decree disclose facts or |
_Considefations whicnfindicate\that:the_Consene Deeree'is
inappropriate; improper;_or inadequate. _Settling-Defendan;s
consent to the.entry ef'this'Consent Decree without‘further
notice. |

,ilO. If for any reason the Court shonld decline_to
approve thie Consent Decfee in .the form pfesented}'this agreement
is voidable at the sole discretion of any'Party and tne perﬁs oﬁ
-the agreement may not be used as evidence_in any liﬁigation

between the Parties.
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XXXIII. SIGNATORIES/SERVICE
111. Each undersigned representative of a Settling
Defendant to this Consent Decree and the Assistént_Attorney

General for Environment and Natural Resources of the Department-

flof Justice certifies that he or she is fully authorized to enter

into the terms and conditions of this Consent Decree and to _ -
ffexecute and legally bind such Party -to this documéﬁt.

112. Eacﬁ Settling Defendant hereby agrees not to
Oppése entry of this Consent Decree by this Court or to challenge
any provision of this Consent Decree_unless'ﬁhe United States has
notified the Settling-Defendants in writing‘that it no longer

supports entry of the Consent Decree.

113. Each Settling Defendant shall idéntify, on the’
attached signa;ufe page,_the name, address and télephonefnumber
of an aéent who.is authorized td accept service of process by
mail on behalf of that Party with respect to all matters‘arising
ﬁnder or relating'to this Cénsen& Decree. Settling Defendants

Lhereby.agree to accept service in that manner and to waive the

formal service reguirements set forth in Rule 4 of the Federal

: _ UNITED STATES ATTORNEY
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Rules of Civil Procedure and any applicable local rules of this

Court, 1nclud1ng, but not limited to, servic of a summons.

Dated this _L__ day of ;w
i,m) @ /

ITED “STATES” DISTRICT

Presented By:

- '\.".\ l\,\.«‘

,Brlan C. Klpnls

Assistant Unlted States Attorney

UNITED STATES ATTORNEY
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the
matter of United States v. Burlington Northern Railroad Company,

1, for the South Tacoma Field Operable Unit of the

et

Commencement Bay South Channel Superfund Site.

FOR THE UNITED STATES OF AMERICA:

H

| ,-; | ;/
Date: 61_17/4" Lo //Jﬂf;iééZ:‘
LOIS J. SCHIFFER
Assiétant'Attorney General

Environment and Natural Resources .

Division’
U.S. Department of Justice
Washington, D.C. 20005

SO JES AL . (ot (anpy

" Patrick M. Casey ég

Environmental Enforc

Environment and Natu
Division

U.S. Department of Justice

Ben Franklin Station

P.O. Box 7611

Washington, D.C. 20044

(206) 514-1448

ent Section
1 Resources

| - _ | URITED STATES ATTORNEY
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the
matter of United States v. Burlington Northerm Railroad Company,

et al, for the South Tacoma Field Operable Unit of the

Commencement Bay South Channel Superfund Site.

FOR THE UNITED STATES OF AMERICA (cont’d.):

BRIAN C. KIPNIS
7/ Assistant United States Attormey

U.S. Attorney’s Office

Western District of Washington

3600 Seafirst Fifth Avenue Plaza

800 Fifth Avenue

Seattle, Washington 98104

(206) 553-7970

e Ynfle e Ut
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the
matter of United States v. Burlington Northern Railroad Company,
et al, for the South Tacoma Field Operable Unit of the
Commencement Bay South Channel Superfund Site.

FOR THE UNITED STATES OF AMERICA (Cont d.):

Date :.' | 7]7’;{//%

Date? _ QZ/?’/§ é

Y Datez. f//Z/7é
o/

SOUTH TACOMA FIELD
CONSENT DECREE - PAGE 103 OF 109

STEVEN A. HE

Assistant Administrator for
Enforcement

U.S. Environmental Protection
Agency .

401 M Street, S.W.

‘Washington, D.C. 20460

CH‘UCK CLARKE '
Regional Adm1nlstrator
U.S. EPA Region 10

1200 Sixth -Avenue
Seattle, Washington 98101

TED YACKULIC, WSB# 16065
Assistant Regional Counsel
U.S. EPA Region 10

1200 Sixth Avenue

Seattle, Washington 98101
(206) 553-1218

_ UNITED STATES ATTORNEY
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Date: A-—i 23! 194

-

~—

THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Burlington Northern Railroad Company,
et al, for the South Tacoma Field Operable Unit of the
Commencement Bay South Channel Superfund Site.

POR AMSTED INDUSTRIES INCORPORATED:

‘T:Qggwﬁo C flrmy

Thomas C. Berg v

Vice President

Amsted Industries Incorporated
Boulevard Towers South

44th Floor

205 North Michigan Avenue
Chicago, Ill. 60601

- ‘Agent Authorized to Accept Service on Behalf of Above-signed -

Party:
Name:

Title:
Address':

FAX

SOUTH TACOMA FIELD
CONSENT DECREE - PAGE 104 OF 108

Tel. Nﬁmber:

William F. Joyce

Attorney :
Ogden Murphy Wallace, PLLC
2100 Westlake Center Tower
1601 Fifth Avenue

Seattle, WA 98101-1686

(206) 447-7000 :

(206) 447-0215

UNITED STATES ATTORNEY
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1 || THR UNDERSIGNED PARTY.enters into this Consent Decree in the
matter of United States v. Burlington Northern Railroad Company,

28 || CONSENT DECREE - PAGE 165 GF 108 Qm 5537978

2 llet al, for the South Tacoma Field Operable Unit of the
Commencement Bay South Channel Superfund Site.
3 .
4
5 .
6 o ' . ‘ , .
FOR BURLINGTON NORTHERN RAILROAD COMPANY AND BN LEASING
7 || CORPORATION: N ' For BN RR
8 BN Lgdsipg Corp. Michael W. Fr_ankel |
. Vice Pm.;;"(a“+<§‘c‘t M(Ehf Vv
9 |jDate: _August 2. 1996 il i
10 7/ |
11 Dennis E. Saringer
12 Vice Pre51dent and Chlef Englneer
13 _ Agent Authorized to Accept Service on Behalf of Above-signed
Party:
14
S Name: Bruge Shepnpard
154 .- - Egi-_:;s. —Manager of Fnvironmental Zrotleci:ts A 58104
—_— . —999 3edAue——Ste—3000, Seattle. -
16 " Tel. Number: _ 1105
17
18
19
20
21
22
23
24
25
26
L UNITED STATES ATTORNEY
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Burlington Northern Railroad Company,
et al, for the South Tacoma Field Operable Unit of the
Commencement Bay South Channel Superfund Site.

FOR PIONEER BUILDERS SUPPLY, INC.:

-7 ‘%‘c-. ) gé‘.ﬂ/,gmz _./‘44 -

. Larry James Davis
President
Pioneer Builders Supply, Inc. -
5401 South Burlington Way
Tacoma, Washington 98409

Date:

Agent Authorized to Accept Service on Behalf of Above-signed
Party: . o T R _ )

Name: Robie G.Russell .
Title: 315 Second Avenue South, Suite 300
Address: Seattle, Washington 98104

Tel. Number: (206) 622-7050

UNITED STATES ATTORNEY
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Burlington Northern Railroad Company,
et al, for the South Tacoma Field Operable Unit of the
Cammencement Bay South Channel Superfund Site.

FOR SOUTH TACOMA L.L.C.:

vace: PN & IXDC ~ Luhand S dpdreon
‘ Richard G. Anderson

Manager
11407 014 Brolin Place
Anderson Island, WA 98303

_ Agent Authorized to Accept Service on Behalf of Abdve-signed
Party: '

Name : Mark R. Patterson
Title: Attorney
Address: Vandeberg Johnson & Gandara

1201 Pacific Avenue, Suite 1900
_ : Tacoma, WA 98402
Tel. Number: (206) 383-3791

Pax: (206) 383-6377
UNTTED STATES ATTORNEY
3800 SEAFIRST AIFTH AVENUE PLAZA
908 RFTR AVENUE '
SOUTH TACCMA FIELD SEATTLE, WASHINGTOS 83184
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Burlington Northern Railroad Company,
et al, for the South Tacoma Field Operable Unit of the
Commencement Bay South Channel Superfund Site.

CORP.:

Date: August 7, 1996

|| FOR ATLAS FOUNDRY & MACHINE ‘COMPANY, A DIVISIQN oF TIC UNITED

é“.l—a
Edward S. Chapline, 111
Secretary
TIC United Corp.
4645 N. Central Expressway

Dallas, TX 75205
(214) 559 9584

i Agent Authorized to Accept Service on Behalf of Above signed

Party:

_Name:
Title:
" Address:

Peter Haller
Attorney at Law
Ater Wynne Hewitt Dudson & Skerr1tt

Tel. Number: Two Union Street, Suite 5450

SOUTH TACOMA FIELD -
CONSENT DECREE - PAGE 108 OF 109

Seattle WA 98101
(206) 623-4711

. UNITED STATES ATTORNEY
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808 AIFTH AVENUE : :
SEATTLE, WASHINGTOR 88104
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THE UNDERSIGNED PARTY enters into this Consent Decree in the £
matter of United States v. Burlington Northern Railroad Company,
et al, for the South Tacoma Field Operable Unit of the
Commencement Bay South Channel Superfund Site.

FOR CITY OF TACOMA, DEPARTMENT OF PUBLIC UTILITIES, LIGHT
DIVISION:

pace: __ I-6-% - _ Yoo Q&ym_

Name Mark Crisson

‘Title Director of Utilities

Address P. O. Box 11007
Tacoma, WA 98411

Agent Authorlzed to Accept Service on Behalf of Above- 51gned
Party:

Name: G. S. Karavitis
Title: Sr. Asst. City Attorney
Address: P.O. Box 11007/, Tacoma, WA 98411

Tel. Number: (206) 502-8331
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UNITED STATES ATTORNEY
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STATEMENT OF WORK



II.

STATEMENT OF WORK
'FOR THE REMEDIAL DESIGN AND REMEDIAL ACTION
AT THE SOUTH TACOMA FIELD OPERABLE UNIT

OF THE COMMENCEMENT BAY SOUTH TACOMA CHANNEL SUPERFUND SITE

INTRODUCTIQN

This document sets forth the Scope ‘of Work (SOW) for.
implementing the September 29, 1994, Record of Decision
(ROD), for the South Tacoma F1eld (STF) Operable Unit
(excluding the wetlands/drainage channel area of the site)
for the Commencement Bay South Tacoma Channel Superfund site
(the Site). It shall be the responsibility of the Settling
Defendants to prepare, and submit for acceptance in
accordance with Section III of this SOW documents for

- incorporating each element of this SOW. It shall also be

the responsibility of the Settling Defendants’ to undeéertake.
the work consistent with the National Contingency Plan
(NCP), and to adhere to the requirements specified in this
SOW, U.S. EPA’'s Superfund Remedial Design (RD) and Remedial
Action RA Guidance, pertinent sections of the ROD as ,
described below, the accepted Remedial Design/Remedial’
Action (RD/RA) Work Plan, and addltlonal guidance.provided

by EPA.

The Sett11ng Defendants are responsible for performing the
work to 1mp1ement the selected remedy as provided for
spec1f1ca11y in the Consent Decree, Appendix F. EPA shall
review the Settling Defendants work products and schedules,
and conduct oversight of the Settling Defendants activities
throughout the performance of the work. : :

DESCRIPTION OF THE REMEDIAL.ACTION AND PERFORMANCE STANDARDS

The Settling Defendants shall design and implement the RA to
meet the performance standards and specifications set forth
in the ROD, the Consent Decree (CD), and this SOW.

A, Description and Implementation of the Remedial Action

The Settling Defendants shall design and implement the RA |
described in the September 29, 1994 Record of Decision,

Commencement Bay South Tacoma Field Operable Unit. The

major components of the RA shall be designed and implemented
by the Settling Defendants as described below:
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STF Soils

Excavate and solidify contaminated soil (except for PCB
contaminated soil) that exceeds hot spot concentration

levels. These levels are defined in Table 9-1 of the

ROD. In1t1ally, excavated material will be screened to

remove oversize material (greater than #4 sieve size)

and debris. Subsequently, the remaining soil shall be

treated with Portland cement or other binding agents :

and water, as necessary. = The oversized material will

be handled in accordance with appropriate performance
standards. The treated soil shall be spread on-site in
gix to twelve inch lifts and covered with a soil or an
asphalt cap. The Settling Defendants shall treat soil
in an area that has been graded to manage surface water
run-on and runoff. The Settling Defendants shall cover
temporary soil stockpiles and use temporary control
methods (e.g., silt fences and/or straw, bales) to -
prevent contaminated runoff -

Excavate soil contamlnated with PCBs above 50 ppm and
either incinerate the soil at an approved off- site
incinerator or dispose of the soil off-site at a ,
permitted chemical waste landfill. Soil contaminated
with PCBs above 50 ppm was found in only one location,
at Pioneer Builders Supply (one sample at 56 ppm). The
Settling Defendants shall excavate soil containing PCB
concentrations greater than 50 ppm in the vicinity of
this sample location for either off-site incineration
or disposal as described above:

Confirmation sampling during excavation may include,

but is not limited to, hand augerlng, Hydro- punchlng,

‘or borings.at appropriate depths using field screening

instruments (i.e., EPA approved field tests and/or
instruments) to characterize areas with PCB
concentrations greater than 50 ppm. However,
laboratory confirmation shall be required for samples
presumed to be below the cleanup levels.

Excavate, consolidate to the extent practicable and
compatible with potential future site development, and
as appropriate for mitigating exposure to hazardous
substances, and contain (cap) soils on-site which
exceed site capping levels defined in Table 9-2 and
fall below hot-spot levels defined in Table 9-1 of the
ROD. Other contaminants identified in Table 9-2 in
soil which exceed Method A industrial cleanup levels
shall also be excavated, consolidated to the extent

" practicable and compatible with potential future site

development and as appropriate for mitigating exposure
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to hazardous substances, and contained. Contaminated
soil shall be capped with either a soil or asphalt cap.’

Excavation of soil is not required beyond a depth of
one foot. However, if after excavation of one foot of
- soil, an area is still .contaminated above the soil .
capping levels in Table 9-2, (based on sampling
conducted by the Settling Defendants), the Settling
Defendants shall cap this area. At their discretion,
the Settling Defendants may choose to continue
excavating below a depth of one foot until contaminants
in soil are below capping levels or until the MTCA
fifteen foot point of compllance is met. If capplng
levels are achieved, capping would not be required in
that location.

The areas which shall be excavated, consolidated and
capped shall be determined using the data and sampling
grids developed during the Remedial Investigation  (RI).
The decision to excavate a sampling grid may be
modified if additional samples collected in that grid
indicate that chemicals in the soil are below the = .
capping levels identified in Table 9-2 of the ROD. If
- the Settling Defendants want to use a statistical
approach to determine areas needing excavation,

- .consolidation, and capping, then statistical averaging

of data shall be conducted on the additional data
collected during RD/RA from the locations within the

existing grid system. Thé Settling Defendants shall

" submit the statisgtical: approach to EPA for review and
approval. :

Two types of caps, asphaltzand soil, are allowed. The
soil cap shall consist of a minimum of six inches of
bank run gravel topped by a minimum of six inches of
top soil and vegetation. Before placing the soil cap
the area shall be cleared; and if requlred to control
erosion, the subgrade shall be graded to 1mprove
drainage. The asphalt cap shall consist of a minimum
of three inches of asphalt overlaying a minimum of six
inches of crushed rock. A storm drain system, if
necessary, shall be designed in accordance with state
and local standards for areas where asphalt caps. are
constructed. _

To the maximum extent practical, the Settling
Defendants shall place the asphalt cap in those areas
where the highest concentrations of untreated
contamination is located so that soil in these areas
will be less likely to be disturbed during future
development of the site. The Settling Defendants shall
prepare an Operation and Maintenance Plan which shall
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include but is not limited to procedures for
periodically inspecting and repa1r1ng (as necessary)
capped areas and conducting repairs to maintain- the
integrity of the cap. :

Submit a site development plan during RD identifying
the locations where asphalt and soil caps would be used
and discussing how future land development will be
.compatible with and maintain the integrity of the
capped areas. The plan will also discuss how the caps
could be modified or replaced during future development
activities using the EPA guidance, Geotechnical Systems
for Structures on Contaminated Sites, March 1993.

Conduct air monitoring during excavation, treatment and
earth-moving activities to assess whether standards for
airborne contaminant. emissions have been exceeded in
the work area or at the site boundary. "Monitoring will
include but. not be limited to particulate dust meters.
Air monitoring action levels shall be included as part
of the Health and Safety Plan (HASP) and Work Plan.

Elther contain- (cap) soils with a soil or asphalt cap
in the Swamp/Lakebed that showed chemicals. in :
subsurface soil above capping levels, or collect soil
samples in the former Swamp/Lakebed area during RD to
assess whether at least one foot of soil, functionally
equlvalent to the emplaced soil caps, is ‘in place above
the soil in excess of capping levels. If less than one
foot of soil, with chemical concentrations below
capping levels shown in Table 9-2, is found to be
present in these areas, or if the existing surface soil
characteristics are insufficient to provide protection
against contact, the Settllng Defendants shall place a
soil cap or asphalt cap in these areas.

Develop a plan for implementing, and ‘implement,
institutional controls that may include: deed
restrictions, physical access restrictions, warning
signs, safety measures and educational programs
designed to prohibit activities that may lead to
exposure to contamlnants.

Monitor groundwater at selected on-site and off-site
wells, including wells in the vicinity of the petroleum
hydrocarbon contamination detected at the Amsted site.
"The wells to be sampled will be determined during RD.
Biannual monitoring shall be conducted with one
sampling event occurring in April and another during
October of each year for two years. Subsequently,
assuming no significant changes in water quality,
groundwater shall be monitored annually. The
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- contaminants to be monitored for at Pioneer Builders

' Supply are those shown for groundwater in Table 9-4 in
the ROD. The contaminants to be analyzed for at the"
Amsted Property will include total petroleum

" hydrocarbons and polynuclear aromatic hydrocarbons.

The contaminants to be monitored at onsite and offsite
lbcations are inorganics that will be presented in the
SAP. EPA will use the monitoring data to assess trends
in groundwater quality. EPA will review the monitoring
program at the five year review to determine whether

- additional actions are required or whether the
monitoring program should be modified or discontinued.

Pioneer Builders Supply

Collect additional data to define the extent of
groundwater contamination. The Settling Defendants
shall install groundwater monitoring wells to collect
additional data during RD to aid in the pilot study for
the air sparging and in situ vapor extraction system
(see D. below). These data shall be used to define the
vertical and horizontal extent of the plume. The '
Settling Defendants shall install a minimum of three
additional monitoring wells and monitor the wells
quarterly for one year (minimum data necessary to scope
the air sparging and in situ vapor extraction system,
if required, or other appropriate actions). The
location of additional groundwater monitoring wells
shall be approved by EPA during RD. The procedures
used to locate the monitoring wells may include the use
of "Hydro-punching" to collect soil and groundwater
samples. - This method may prove more cost effective,
timely, and reduce the number of new monitoring wells.

Evaluate the need for RD at Pioneer Builders Supply
based on data collected from the existing monitoring
well at Pioneer Builders Supply and the three
additional wells described above.

If necessary, 1mplement air sparging and in situ vapor:
extraction in the vicinity of Pioneer Builders Supply
to clean up contaminated subsurface soil and
groundwater to below cleanup levels identified in Table
9-4 of the ROD. During RD, the Settling Defendants may.
propose other actions that will be protective of human
health and the environment. These other actlons will
be subject to EPA evaluation and approval

Develop ‘a plan for 1mp1ement1ng, and 1mplement
institutional controls to prohibit drlnklng water use

Al
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of contaminated groundwater that is above clean up .
levels and restrlct land use. :

° Conduct monitoring for evaluation of the treatment
system (if necessary), compliance with cleanup levels
and to determine whether add1t10na1 actions will be
required.

'Tacoma City Light Dry Wells

o Excavate all soil from dry wells identified during the
RI with PCB concentrations above 50 ppm or endrin
concentrations above 0.13 ppm and transport the soil
off-gsite for incineration.

o Excavate all soil from dry wells with PCB, PAH and
other chemical concentrations above the MTCA Method B
residential cleanup levels and transport these soils to
an off-site permitted hazardous waste landflll for '
disposal.

. Conduct confirmation sampling'to-determinefthat
compliance with MTCA Method B residential cleanup
levels have been achieved. -

. Backfill the dry wells w1th clean 3011 and 1nsta11
catch basins if necessary.

B. . Performance Standards

The Settling Defendants shall meet all Performance
Standards, as defined in the CD 1nclud1ng the standards set
forth in the attached ROD.

Performance standards. shall include cleanup standards,
substantive requirements, criteria, or limitations including
all Applicable or Relevant and Appropriate RequlrementS'
~ (ARARS). set forth in the ROD, SOW, and/or CD. In addition, -
the Settllng Defendants must meet all performance standards
identified in the Remedial Design not addressed in the above
documents, but which are identified, or become necessary
during the Remedial Design period of the project.

Performance Standards which meet all chemical-specific,
location- spec1f1c and action-specific ARARs for this site
are presented in Tables 9-1, 9-2, 9-3, 9-4, and 9-5 of the
ROD. The ROD is included as Appendix A of the CD.



C. -~ Compliance Testing

The Settling Defendants shall perform compliance testing to
‘ensure that all Performance Standards are met. The Settling:
Defendants shall prepare a Performance Standards
Verification Plan as described in Section VII, Task IV of
this SOW. The Performance Standards ¥erification Plan will
be used to evaluate treated soil for compliance with the
Land Disposal Restrictions as discussed in 40 C.F.R. Part
268, compliance with cap design requirements, and evaluate
effectiveness of the air sparging and soil vapor extraction-
systems (if necessary) for compliance with cleanup levels.
After demonstration of compliance with Performance

- Standards, the Settling Defendants shall conduct long term
-monitoring of the site groundwater, including monitoring of
the petroleum hydrocarbon contamlnatlon found at the Amsted
property

D. Pllot Study

Based on available groundwater data, a pilot study may be
necessary to determine the final design of the air sparging
and soil vapor extraction systems. If required, the pilot
system shall be designed and constructed such that it can be
incorporated into the final extraction/treatment system. If
the contaminated ground water plume is determined to be
-expanding or mlgratlng in spite of this remedial action,
‘then additional actions (system expan31on or. hydraullc
control) may be requlred

E. 'Accuracx and Completeness

The Settling Defendants shall perform and shall assume all
responsibility for the accuracy and completeness of the
design work and services for the described project in
accordance with this SOW and the CD. The Settling
‘Defendants shall be respon51ble for the correction of any.
design errors or deficiencies in the plans or specifications
- submitted pursuant to this SOW. Should design changes as a
result of revised criteria be required, the Settling
Defendants may be 1nstructed to perform the necessary
rede91gn work -

In the event that discrepancies, omissions, or other errors
in the drawings and specifications are discovered after
final design document submission, the Settling Defendants
shall revise the specifications and/or contract drawings or
prepare sketches and provide the necessary data. -

It shall be the responsibility of the Settling Defendants to
check and coordinate project-data to the extent. required by
current engineering standard of care prior to submission to
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EPA. Deficiencies, ambiguities, conflicts and

inconsistencies shall be rectified by the Settling
Defendants prior to submittal of documents. A letter of

. transmittal shall state that the accompanying documents have

III.

IV.

been checked prior to submittal. The letter shall be signed
by a principal of the Settling Defendants or the RD firm.

ROLE OF EPA

EPA ACCEPTANCE

EPA acceptance of RA and RD contractors, plans,

specifications, processes, and other submittals within the
context of the CD is administrative in nature to allow the
Settling Defendants to proceed to the next step. Acceptance

- does not imply any warranty of performance or that the’

remedy, when constructed, will meet performance standards or
will functlon properly and be accepted

Where ‘applicable, EPA acceptance shall be made in
consultation with the Washlngton State Department of
Ecology ' )

THE SETTLING DEFENDANTS KEY PERSONNEL

DESIGNATION OF PROJECT COORDINATOR -

Within 20 days of the lodging of -the (CD), the Settling
Defendants shall submit-in writing, for EPA-acceptance, the

" name, title, and qualifications of the proposed Project

Coordinator, pursuant to the procedures in Section III,

_PROJECT COORDINATORS, paragraph 41 of the CD.

: The Pro;ect Coordinator shall oversee - ‘the coordlnatlon of .

the entire project design and shall be capable of
administering all instructions from coordinate activities
with EPA and obtaining answers to all questions from EPA
during and following completion of the design work. During
the implementation of RD/RA work under the Decree, the
Project Coordinator shall keep in close liaison w1th the EPA
Remedlal PrOJect Manager (RPM) .

REVIEW AND ACCEPTANCE_OF SUPERVISING CONTRACTOR
Within 30 days of the lodglng of the CD, the Settling

Defendants shall submit the name and qualifications of the
Supervising Contractor for acceptance by EPA based on

. project-specific qualifications and professional competence,

pursuant to the procedures in Section VI, PERFORMANCE OF THE
WORK BY SETTLING DEFENDANTS, paragraph 10 of the CD. The ’
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Supervising Contradtor_may come from the Settling

Defendants’ own staff or through a contractual relationship

with a private consulting entity. 1In either case, the
factors to be considered in EPA acceptance shall include
professional and ethical reputation, professional
registration, demonstrated design experience and
qualifications specifically required for the project,
sufficient capacity (Professional, Technical, and Support
staff) to accomplish the project within the required
schedule, and sufficient business background and financial
resources to prov1de unlnterrupted services throughout the.

‘life of the project.

The submitted information about the Supervisging Contractor

.shall include a written statement of qualification in
.sufficient -detail to. allow EPA to make a full and tlmely'

evaluation.

DESIGNATION OF INDEPENDENT QUALITY ASSURANCE TEAM . (IOAT)

Within 30 days of the lodging of the-Consent'Decree,“the
Settling Defendants shall submit the names, titles and .

‘qualifications for acceptance by EPA based on project- _
‘specific qualifications and professional competence, of the

IQAT to oversee design and constructlon of the remedy

VERIFICATION OF EXISTING CONDITIONS

The Settllng Defendants are respon91b1e for making the'

necessary field visits to assess existing conditions and to

obtain such detailed information as is required to complete
the design. The Settling Defendants shall obtain all data
as requlred to ensure the complete and proper de91gn of the

project.

CONSISTENCY WITH FEDERAL REQUIREMENTS

Performance of this project shail be completed consistent
with the ROD, NCP, and CERCLA, as amended. The Settling
Defendants shall ensure that the project is in compliance

fw1th the requirements of federal, state, and local clean
air, clean water, and hazardous and solid waste disposal
standards. The Settling Defendants shall ensure that the

e

final design package(s) submitted to EPA are consistent with
the technical requirements of all applicable or relevant and
appropriate federal and state environmental regulations.
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~SCOPE OF THE.REMEDIAL DESIGN AND REMEDIAT: ACTION

The specific scope of this work shall be documented by the

Settling Defendants in documents described in this SOW.

" Plans, specifications, submittals, and other deliverables

shall be subject to EPA review and acceptance in accordance
with Section XI of the CD. :

The RD.and RA shall- consist of the follow1ng tasks.

TASK I - REMEDIAL DESIGN -

The RD shall provide the technical details for
implementation of the RA in accordance with currently _
accepted environmental protection technologies and standard

‘professional engineering and construction practices. - The

design shall include plans and specifications in sufficient

- detail to construct, operate, and maintain the RA. Planning
documents are submitted as drafts, and after EPA reviews and

supplies comments on the documents, the plans are revised

- and resubmitted for EPA acceptance. Design documents are

submitted by the Settling Defendants, and after EPA reviews

"and supplies comments on the documents, responses to the

comments are submitted to the EPA, and appropriate comments
are incorporated into the subsequent design subm;ttal

' A. _Remedial Designlplanning

1. RD Work Plan

rThe Settllng Defendants shall submit an RD Work Plan to EPA

- for review and acceptance. The Work Plan shall document the

- overall management strategy for performing the RD. ' The Work

Plan shall include a. descrlptlon of additional data

- collection and evaluation activities to be" performed and

the plans and specifications to be prepared. A schedule for

_completion of each major activity and submission of each

deliverable shall also be included. If data collection -
shall be undertaken, a Sampling and Analysis Plan including
Field Sampling Plan, Quality Assurance Project Plan, and a
Health and. Safety Plan shall be prepared. Previous
subm1881ons may be mod1f1ed or referenced '

Specifically, the Work Plan shall. present the follow1ng
a. A statement of the objectives of the RD/RA.
b. Tentative formation of the design team, including
the responsibility and authority of all

organlzatlons and key personnel involved with the
implementation of the CD.
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c. A list and description of the tasks to be
performed, information needed for each task,
information to be produced during and at the
conclusion of each task, and a description of the
work products that shall be submitted to EPA.

: da. A schedule far the design with spec1f1c dates for
completion of each required activity and. :
submission of each deliverable required by the CD
and this SOW, including timing of monthly reports
to ‘EPA and meetings and presentatlons to EPA at
the conclusion of ‘each major phase of the RD/RA

e.. A data/document management plan. The data

management plan shall address the requirements for

tracking, sorting, and retr1ev1ng the data along
with an identification of the software to be used,
minimum data requirements, data format and backup
data management. Groundwater data shall be
submitted in electronic format according to EPA

- Region 10 Order R10 7500.1. The plan shall
~address both data management and.document control
for act1v1t1es conducted during the RD/RA.

2. Sampllng and Analygls Plan

The Settling Defendants shall submit a Sampllng and Ana1y31s
. Plan (or plans) (SAP(s)) that shall describe sample
collection and analytical activities at Pioneer Builders
Supply, during sampling at the Former Swamp/Lakebed (if
necessary). The sampling collection and analytical

- activities shall be conducted in accordance with technically'

acceptable protocols and the data generated shall meet
established Data. Quality Objectives (DQOs). The SAP(s) .
shall include a Field Sampling and Analysis. Plan (FSAP) and
.. a Quality Assurance Project Plan (QAPP). .

- The FSAP shall describe the sampllng and data-gathering
methods that shall be used on the project. It shall include
sampling objectives, sample location (horizontal and
_vertical) and frequency,' sampling equipment and procedures,
-and sample handling and analysis. The QAPP shall descrlbe
the project objectives and organization, functional
activities, and quality assurance and quality control
(QA/QC) protocols that shall be used to achieve the de91red
DQOs. The DQOs shall, at a minimum, reflect use of h
analytical methods for'obtaining data of sufficient quality

to meet National Contingency Plan requirements as identified

at 300.435 (b). In addition, the QAPP shall address
personnel qualifications, sampling procedures, sample
custody, analytical procedures, and data reductlon
validation, and- reportlng
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The Settling. Defendants shall demonstrate in advance and to
EPA’'s satisfaction that each laboratory it may use is
qualified to conduct the proposed work. EPA may require
that the Settling Defendants submit detailed information to
-demonstrate that the laboratory is qualified to conduct the
work, including information on personnel qualifications,
equipment and material’ spec1f1catlon and laboratory
analyses of performance samples (blank and/or spike
samples). In addition, EPA may require submittal of data
packages equivalent to those generated by the EPA Contract
'Laboratory Program (CLP).

3. Health and Safety Plan

The Settling Defendants shall submit a Health and Safety

. Plan for the Pilot Study at Pioneer Builders Supply (see
.Section 4 below),if required, and for sampling activities in
the Former Swamp/Lakebed (if necessary) during RD prepared
in conformance with the Settling Defendants’ health and
.safety program, and in compliance with Occupational Safety
and. Health Administration (OSHA) regulations and protocols.
The Health and Safety Plan shall include a health and safety
‘risk analysis, a description of monltorlng and personal
protective equipment, medical monitoring, and provisions for
site control. EPA will not accept the Settling Defendants’
Health and Safety Plan, but rather EPA will review it to
verify that necessary elements are included, and that the

" plan provides for the protection of human health and the
environment. The Remedial Investigation/Feasibility Study
(RI/FS) Health and Safety Plan may be modified for the RD.

B. Preliminary Design

Upon acceptance of the RD Work Plan by EPA, the Settling
Defendants will implement the Work Plan in accordance with
the RD schedule contained therein. Such implementation
shall include EPA review and/or approval of plans,
specifications, submittals, and other dellverable in
accordance with Section XI of the CD. :

The de31gn shall be reviewed by -EPA at two phases during
preparation: a Prellmlnary Design Presentation/Review and a
Prefinal/Final Design. _

The Settling Defendants will coordinate RD activities with
EPA to facilitate completion of the work described in this
SOW. As appropriate, the Settling Defendants will meet with
EPA to discuss RD issues or describe the progress of the RD.
Alternately, or in conjunction with these meetings, the -
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Settling Defendants may deliver working documents to EPA
during the RD to expedite and facilitate formal reviews.

Resolution of comments and issues raised by EPA during these
meetings [including the Preliminary (30%) Design
Presentation/Review meeting] or after EPA’s review of
working documents, will be documented in a memorandum
prepared by the Settling Defendants. The Settling
Defendants will submlt these memoranda to EPA for rev1ew and
-approval.

1. Design Criteria Report

During the Preliminary Design and prior to the Preliminary
Design Presentation/Review, the Settling Defendants will
submit a Design Criteria Report to EPA. The concepts
supporting the technical aspects of the design shall be
presented in this report. Specifically, the Design Criteria
Report shall. include the preliminary design assumptions and
parameters, including, but not limited to:

a. . Waste characterization

b. Estimated volume of each media requiring treatment

c. Treatment schemes (including all media and
by-products) - :
Influent and effluent qualities
Design restrictions
Materials and equipment -
Performance Standards
Long-term monitoring requirements
- Concepts for site development
Concepts for instituting institutional controls
"for STF soils and for groundwater in the vicinity
of Pioneer Builders Supply
1. Concepts for satisfying permitting or ARARsS
requirements.

K= T R

ThelDesign Criteria Report shall include as.appendices{

a. Sémple calculations (one example presented and
explained clearly for significant or unique design
-calculations; and,

b. Derivation of equations essential to understandlng
the report.

2. Preliminary (30%) Design Presentation[ReView

When the-design'work is approximately 30 percent complete
(in accordance with the accepted design management
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schedule), the Settling Defendants will present the de51gn
information to EPA at a meeting. The meeting is an
opportunlty for the Settllng Defendants to demonstrate
progress in meeting requirements in the CD and this SOW, and
to give EPA an opportunity to provide feedback for
completing the RD documents expeditiously.

The Settling Defendants will present:

a. Plans showing the proposed soil areas for remediation,
stormwater management system, layouts of roads and
utilities, and cap details. I

b. Methods, performance specifications, ‘and locatlons for

-so0il treatment facilities.
c. Specification outline and/or sections. {
- d. Summary of proposed plans for institutional controls,

site development, and permitting requirements in
outline format. .

e. Concepts'associated with preparing the Performance
Standard Verification Plan in outline format.

£f. A preliminary schedule for construction and
1mp1ementat10n of the RA.

Results of the Preliminary Design Presentation/Review shall
be documented in a memorandum prepared by the Settling
Defendants for review and acceptance by EPA.

C. Prefinal /Final Desiqn

The ‘Settling Defendants shall submit the Prefinal Design :
when the design work is approximately 90 percent complete in
accordance with the accepted design management schedule. -
The Settling Defendants shall address appropriate comments
generated from the Preliminary Design Presentation/Review,

and show any approprlate modification of the design as a

result of incorporation of the comments. .

Essentially, the Prefinal Design shall function as the draft
version of the Final Design. After EPA review and comment
on the Prefinal Design, the Final Design shall be submitted
~along with a memorandum indicating how the Prefinal Design
‘comments were - incorporated into the Final Design. The
quality of the final design shall be such that it will be
the basis for a bid package which invites contractors to
submit bids for the construction project. The Final Design
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documents shall be stamped, signed, and dated by a
Professional Engineer registered in the State of Washington.
" EPA written acceptance of the Final Design is required
before initiating the RA, unless specifically authorized by
EPA. The following items shall be submltted with or as part
of the Prefinal/Final Design:

- 1.. Final Plans and Specifications

A complete set of final construction drawings and
‘specifications, with sufficient detail for constructing,
~operating, and maintaining the RA, shall be submitted.

.Plans and specifications shall conform with the Constructlon
Spec1f1catlons Institute Master Format.

2. Final Construction Schedule

The Settling Defendants shall submit a final construction
. schedule to EPA for acceptance. :

3. Construction Cost Estimate

A definitive estimate (within +15 percent to -5 percent of .
expected construction costs) based on existing information
and reasonable. assumptlons regarding condltlons shall be
submitted.

4. - Site Development Plan

The Settling Defendants shall submit a site development plan
identifying the locations where asphalt and soil caps would
be used and discussing how future land development will be

compatible with and maintain the integrity of the capped
.areas. The plan will also discuss how caps could be
.modified or replaced during future development activities
using the EPA guidance, Geotechnical Systems for Structures
on Contaminated Sites, March 1993,

5. Plan for Implementation of Institutional Controls

The Settling Defendants shall submit a plan for
Implementation of Institutional Controls to EPA for review
‘and approval. The Plan for Implementation of Institutional
Controls shall include, at a minimum, deed restrlctlons,
safety procedures,. and educational programs. - '

a. Deed Restrictions. The following deed restrictions
shall apply to all real property described in Appendix
F of the Consent Decree (“Property”) and are binding on
Owner Settling Defendants and are intended to bind
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their lessees, transferees, successors, and assigns who
assume any title or leasehold interest in the Property:

(1) Unless approved'by EPA, the Property shall not be
. used for residential purposes. .

(2) Unless approved by EPA, no action shall be taken
or suffered which may (a) expose contaminated soil
to the environment; or (b) disturb the integrity
or effectiveness of any surface cap on the
Property where the disturbance causes the release
or threatened release to the environment of
hazardous substances in excess of Site cleanup
standards regardless of whether such cap was
established as a requirement of the ROD.

(3) Unless approved by EPA; groundwater from the
restricted use area of the Pioneer Builders Supply
Property, as determined during Remedial Design,
shall not be used as a drinking water source until -

groundwater cleanup levels are achieved as defined

in Table 9-4 - of the ROD:

(4) At least thirty (30) days prior to any conveyance
of title or leasehold interest in the Property,
the owner of the Property shall give written
notice of the Consent Decree to the grantee and
written notice to EPA of the proposed conveyance,
including the name and address for the grantee, .
and the date on which notice of the Consent Decree
was given to the grantee.

Safety Procedures. The safety procedures shall be
designed to minimize future contact with contaminated
soils and shall provide guidance on the handling and
disposal of contaminated soil in the event future o
contact does occur. The following information -shall be
included among the safety procedures: (1)text and
diagrams 1nd1cat1ng the location and concentration of
soil contamination remaining on the Site; (2) a
discussion of the remedial actions taken to address the

'80il contamination; (3) measures that must be taken to

minimize soil disturbances during future site .
development; (4) procedures for routine maintenance or

‘repair activities; (5) procedures for the proper

dlsposal of soil; and (6) procedures to maintain the
1ntegr1ty of the selected remedy. :

Educational Programs. The educational programs shall
include the distribution of informational material to
the community (nearby residents within one-half mile of
the Site and current and future onsite workers) about
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the hazards remaining at the Site. The educational
information distributed to the community shall explain
that the cleanup remedy is designed to protect non-
residential populations, discuss the remaining chemical
and physical hazards at the Site and discourage
trespassing and the unauthorized use of the Site.

6. Plan for Satisfying Permitting Reggirements

Remedial :actions shall be performed in accordance with the
substantive requirements of all applicable federal and state
.laws and regulations identified in the ROD, the CD, or this
'SOW. Any off-site disposal shall be in compliance with the
- policies stated in the Procedure for Planning and
Implementing Off-site Response Actions (Federal Register,
~ Volume 50, Number 214, November, 1985, pages 45933 - 45937)
and Federal Register, Volume 55, Number 46, March 8, 1990,
page 8840, and the National Contingency Plan, Section -
300.440. The plan shall identify the off-site disposal
permits that are required, an estimate of the time required
to process the permit applications, and a schedule for
submittal of the permit applications. '

7.  Performance Standard Verification Plan.

The Settling Defernidants will prepare a performance
standard verification plan as described in Task IV.

D. Other RD Activities

f 1. "Results of Data Acggis'tlon Activities

. Data gathered during the project planning phase shall be
compiled, summarized, and submitted along with an analysis of
the impact of the results on design activities. This' includes
results of groundwater monitoring to be used to develop the
pilot study. In addition, surveys, if necessary, conducted
: : - to establish
topography, rights-
of -way, requirements
and acquisition of
access, through
purchases or
easements, that are
necessary to _
implement the RA
shall also be
discussed. Data
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will be presented in
accordance with a
schedule to be
developed by the
Settling Defendants
and approved by

E

2. Pilot Study Work Plan (if necessary)

If necessary, based on groundwater monitoring data, the
Settling Defendants shall prepare a Pilot Study Work Plan
for EPA review and acceptance. A pilot study will be
necessary for preparing the final design and plans and
specifications of the air sparging and soil vapor extraction
systems (if required). The pilot system shall be designed
and constructed such that it can be incorporated into the
final extraction/treatment system.

The Pilot Study Work Plan shall describe the technology to
be tested, and test objectives, experimental procedures,
treatability conditions to be tested, measurements of
performance, analytical methods, data management and
analysis, and residual waste management. The Pilot Study
Work Plan shall also describe pilot plant installation and
start-up, and operating conditions to be tested. If testing
is to be performed off-site, perm1tt1ng requlrements shall
be addressed. :

- A schedule for performlng the pilot study shall be 1nc1uded
with specific dates for the tasks, including, but not
limited to, the procurement of contractors and the
completion of sample collection, performance, sample
analysis, and report preparation. The Work Plan shall
describe the treatment process and the steps necessary to
achieve the Performance Standards for the Site. Review and
acceptance by EPA shall mean only that EPA considers the
proposed technology, vendor, and study approach appropriate
for the remedy selected for the appllcable portlons of the
Site.

The Pilot Study Work Plan shall also address how the
Settling Defendants propose to meet discharge requirements
for all treated material, air, water and ejected effluents.
Additionally, the Work Plan shall also explain the. proposed
final treatment and disposal of all material generated by
the proposed'treatment system. Substantive permitting -
requirements shall also be addressed. If the pilot system
~becomes the final system, the O & M plan shall be produced
.accordlng to Task III in this SOW.
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The schedule for submittal of the pilot study work plan (if
-required) will’ depend on the results of additional

groundwater monitoring. Therefore, this work plan will be

prepared and submitted separate from the other RD Planning
" documents,

3. Ppilot Study Final Report if required

A final report of the pilot study (if implemented) will be
required. This report shall provide the results of the .
pilot test as specified in the pilot test work plan. In
‘addition, this report shall document that the system will
proceed to full scale design (if necessary), any design _
modifications that will be necessary or whether additional
actions (hydraulic control, etc.) shall be required.

The schedule for submission of the Pilot Study Final Report
may be separate from other RD or Remedial Action activities
because monitoring is required to evaluate the need for and
extent of the pilot study. .

TASK IT - REMEDIATL, ACTTON

Remedial Action.shall_be performed by the€ Settling Defendants to
implement the response actions selected in the ROD, as designed
in accordance with Task I of this SOW.

" "A. Remedial Action Planning

Concurrent with the submittal of the Final 100% Design, the .
Settling Defendants shall submit a draft RA Work Plan, which
- will include a Construction Management Plan, a Construction
" Quality Assurance Plan, and a Construction Health and Safety
" Plan/Contingency Plan. Because the Construction Contractor
may not be selected until the project is bid (after the
Final De51gn), certain components of the Draft RA Work Plan
(i.e., the Construction Health and Safety Plan and other
documents requiring input from the Construction Contractor)
will not be submitted as part of the draft RA Work Plan. -

- Upon acceptance of the Final Design and the RA Work Plan,
the Settling Defendants shall implement the RA in accordance
with the RA Work Plan. Significant field changes to the RA
as set forth in the RA Work Plan and Final Design shall not
be undertaken without the approval of EPA. The RA shall be
‘documented in enough detail to produce as-built construction
drawings after the RA is complete. Deliverables shall be
submitted to EPA for review and acceptance in accordance
with Section III of this SOW. Review and/or acceptance of
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submittals does not 1mp1y acceptance of later submittals
that have not been reviewed, or that the remedy, when
constructed, will meet Performance Standards.

1. RA Work Plan

A Work Plan which provides a detalled plan of action
for completlng the RA activities shall be submitted to
EPA for review and acceptance. The objective of this
Work Plan is to provide for the safe and efficient

. completion of the RA. The Work Plan shall include a

- comprehensive description of the work to be performed

" and the Final Construction schedule for completion of
each major activity and submission of each deliverable.

Specifically, the Work Plan shall present the
following: ' :

a. A detailed description of the work to be performed
and a description of the work products to be
- submitted to EPA. This includes the deliverables
set forth in the remainder of Task II.

b. A schedule for completion of each required
activity and submission of each deliverable
required by this CD, including those in this SOW.
EPA will c¢consider and provide exten81ons to the RA
_schedules as. approprlate.

c. A Constructlon Management Plan shall be’ developed

. to indicate how the construction activities are to

" be implemented and coordinated with EPA during the
RA. The Settling Defendants shall designate a
person to be an RA Coordinator and its: '
representatlve ‘on-gite during.the RA, and 1dent1fy_
this person in the Plan. This Plan shall also
include the following: ' .

I. Identification of the RA Team for
‘construction management, including the key
personnel, descriptions of dutles, and lines
of authority;

ii. A descrlptlon of the roles and relationships
" of the Settling Defendants, Project’
Coordinator, Resident Engineer, IQAT,
Supervising Contractor, and the RA
Construction Contractor; and,

iii. A plan for the administration of construction
changes to include EPA review of changes that
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‘may impact the 1mp1ementatlon of the ROD in
accordance with the CD and attachments.

d. A Construction Quality Assurance Plan-that shall
~ incorporate relevant provisions of the Performance
Standards Verification Plan (see Task IV). At a
minimum, the Construction Quality Assurance Plan
shall 1nc1ude the following elements:

I.

A Constructlon Quality Control Assurance
Program. This program will describe the
actions that shall be taken so that the RA
attempts to meet or exceed the requirements -
described in plans and specifications and
Performance Standards. The Construction

- Quality Control Assurance Program also w111

ii.-

iii.

iv.

-include:

A description of the quality control
organization, including a chart showing lines
of authority, identification of the members

- of the IQAT, and acknowledgment that the IQAT

will implement the control system for all
aspects of the work specified and shall
report to the project coordinator and EPA.
The IQAT members shall be representatlves
from testing and inspection organizations .
and/or the Supervising Contractor and shall

' be responsible for the QA/QC of the RA. The

members of .the IQAT shall have. a. good
profe851ona1 and ethical reputation, prev1ous

experience in the type of QA/QC activities to

be implemented, and demonstrated capablllty
to perform the required act1v1t1es.

The name, . quallflcatlons, duties,
authorities, and responsibilities of each
person a881gned a QcC functlon :

Descrlptlon of the observatlons and control
testing that will be used to monitor the

'~ construction and/or installation of the

" .components of the RA. This includes .

information which certifies that personnel

‘and laboratories performing the tests are

qualified and the equipment and procedures to
be used comply with applicable standards.

Any laboratories to be used shall be
specified.. Acceptance/rejection criteria and
plans for implementing corrective measures
shall be addressed. '
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v.- A schedule for managing submlttals, testing,

inspections, and any other QA function :
* (including those of contractors,

subcontractorsg, fabricators, suppllers,
purchasing agents, etc.) that involve -
assuring quality workmanship, verifying
compliance with the plans and specifications,
or any other QC objectives. Inspections
shall verify compliance with all
environmental requirements described in the
RA or RD documents and include, ‘but not be
limited to, air quality and emissions
monitoring records and waste dlsposal
records, etc.. - :

vi. Reporting procedures and reporting format for
QA/QC activities including such items as
daily summary reports, schedule of data
submissions, inspection data sheets, problem
identification and corrective measures
reports, evaluation reports, acceptance
reports, ‘and final documentation.

The Settling Defendants shall coordinate
preparation of a Construction Health and Safety
Plan/Contingency Plan in compliance with OSHA
regulations and protocols. The Construction
Contractor shall prepare the Construction Health

-and Safety Plan and assist the Settling Defendants
in preparing the Contingency Plan. The Settling

Defendants w1ll submit- the Construction Health and
Safety Plan and the Contingency Plan to EPA. The
Construction Health and Safety Plan-shall- include
a ‘health and safety risk ‘analysis, a descrlptlon
of monitoring and personal protective equipment,

-medical monitoring, and site control. EPA will

not accept the Construction Health and Safety
Plan/Contingency Plan, but rather EPA will review
it to verify that all necessary elements are
included, and that the plan. provides for the
protection of human health and the environment.
This plan shall include a Contingency Plan and an

"Air Monitoring Plan if determined by EPA to be

applicable for the Site. The Contingency Plan is
to be written for the on site construction workers
and ‘the local affected population. It shall
include the following items: C

I. Name of person who will be responsible in the
event of an emergency incident.
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ii. .

iii.

iv.

a)

b)

c)

d)

23

Plan - for initial site safety indoctrination
and training for all onsite remedial action

. employees, name of the person who will give

the training and the topics to be covered.

A list of the first aid and medical _
facilities including, location of first aid
kits, names of personnel trained in first
aid, a clearly marked map with the route to

‘the nearest medical facility, necessary

emergency phone numbers conspicuously posted

‘at the job site (i.e., fire, rescue, local

hazardous material teams, National Emergency
Response Team, etc.)

Plans for protection of pub11c and visitors
to the job site.

Air Monitoring Plan which inoorporates the
follow1ng requirements: :

-Air monitoring shall be conducted both on--

site and at the perimeter of the site. The
Settling Defendants shall identify the
parameters to be monitored and the detection
and notification levels requlred in '
Paragraph 4 below. Air monltorlng shall
include personnel monitoring, on-site area
mon1tor1ng, and perimeter monltorlng

Personnel Monltorlng shall be conducted
according to OSHA and National Institute for

' Occupational Safety and Health (NIOSH)

regulations and guidance.

On site,Area.Monitoring‘shall consist of
continuous real-time monitoring performed
immediately adjacent to any waste excavatlon
areas, .treatment areas, and any other
applicable areas when-work is occurring in RA
areas of the Site. Measurements shall be
taken in the breathing zones of personnel and
immediately upwind and downwind of the work
areas. Equipment. shall include the
following, at a minimum: organic vapor
meter, exp1051on meter, particulate
monitoring equlpment and on-site windsock.

Perimeter Monltorlng shall consist of.
monltorlng airborne contaminants at the
perimeter of the site to determine whether
harmful concentrations of toxic constituents
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are migrating off-site. Appropriate approved
- methods shall be used for sampling and
- analysis of air .at the site perimeter. The
- results of the perimeter air monitoring and
available information on estimates of wind
direction shall be used to assess the.
potential for off-site exposure to toxic
' materials. The air monitoring program shall
include provisions for notifying nearby
residents, local, state and federal agencies
in the event that unacceptable concentrations
of airborne toxic constituents are migrating
off-site. The Settling Defendants shall
report detection of unacceptable levels of
airborne contaminants to EPA. TUnacceptable
levels will be defined in the Construction-
Health & Safety/ Contingency Plan.

vi. Plans for dust suppression in areas of RA.
The policy, "no visible dust" shall be used
as the trigger for performlng dust
suppression.

f. A Sampling and Analysis Plan (SAP) that shall
describe soil sampling efforts to determine the:
extent of STF soil hot spots during remediation,
to determine treatment (solidification) mixtures;
to determine the area of the site. to be capped
during RA; and long-term monitoring of- site

- groundwater during RA. "

-g. The Settling Defendants shall prepare a Transport
and Disposal Plan in accordance with the Off-site
Rule for contaminated material that is to be
removed, transported and disposed at an approved
RCRA facility The Settling Defendants shall
provide written notice prior to any out-of-state
shipment of waste material as set forth in Section
VI Paragraph 16 of the CD. L

B. Remedial Action Construction

The Settling Defendants shall implement the RA as detailed
in the accepted final design. The following activities
shall be completed in constructing the RA.

1. Preconstruction Conference
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A Preconstruction Conference shall be held after
selection of the Construction Contractor but before
initiation of construction. This conference shall
include the Settling Defendants and federal, state and
local government agencies and shall:

a. Define the roles, relationships, and
responsibilities of all parties involved in
the RA;

b. Review methods. for documenting and reportlng

inspection data;

~

c. Review methods for distributing and storing
*  documents and reports; .

d. Review work area securlty and safety
protocols;

e.. Review the Construction. Schedule;

f. -Conduct a site reconnaissance to verify that
facilitate understanding of the design
criteria and the plans and specifications
are understood and to review material .and
equipment storage locations. :

The Settling Defendants shall document the
Preconstruction Conference, including names of people

~in attendance, issues discussed, clarifications made,

special instructions issued, etc. The Settling
Defendant shall transmit the minutes of the meetlng to
EPA and all partles in attendance.

Pref1nal Construction Inspection

Upon preliminary completlon of the RA, the Settllng
Defendants shall notify EPA for the purpose of
conducting a Prefinal Construction Inspection.
Participants should include the Project Coordlnators,
Supervising Contractor, Construction Contractor, and
EPA. The Prefinal Inspection shall consist of a
walk-through 1nspect10n of the entire project 51te.

The objective of the inspection is to determine whether
the construction is complete and consistent with the
CD, the SOW and the ROD. Any outstanding construction

-items discovered. during the inspection shall be

identified and noted. Additionally, treatment

. equipment shall be operationally tested by the Settling

Defendants. The Settling Defendants shall state that
the equipment has performed to effectively meet the
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- purpose and intent of the specificatioﬁs. Retesting -

shall be completed where deficiencies are revealed.

"The Prefinal Construction Inspection Report shall be

submitted by the Settling Defendants which outlines the
outstanding construction items, actions required to
resolve the items, completion date for the items, and
an anticipated date for the Final Inspection.

Final Constructlon Inspectlon

Upon completion of all outstanding construction 1tems,
the Settling Defendants shall notify EPA for the
purpose of conducting a Final Construction- Inspectlon
The Final Construction Inspection shall consist of a
walk-through inspection of -the entire project site.
The Prefinal Construction Inspection Report shall be r
used as a check list with the Final Construction
Inspection focusing on the outstanding construction
items identified in the Prefinal Construction
Inspection. All tests that were originally
unsatisfactory shall be conducted again. Confirmation
shall be made during the Final Construction Inspection
that all outstanding items have been resolved. Any
outstanding construction items discovered during the
inspection still requiring correction shall be

- identified and noted. If any items are still

unresolved, the inspection shall be considered to be a
Prefinal Construction Inspection requiring another.
Prefinal Construction Inspection Report and subsequent.

:Final Construction Inspection.

O & M Plan.

Within thirty (30) days of the Prefinal Construction
Inspection; the Settling Defendants shall submit the
draft O & M Plan as described in Task III.. The final
O & M plan shall incorporate comments submitted on the
draft plan. : :

Remedial Action Report
As provided in Section XIV of the CD, within 90 days

- after the Settling Defendants conclude that the RA has

been fully performed and the Performance Standards have
been attained to the maximum extent practicable, the
Settling Defendants shall so certify to the United
States. If after the Final Construction Inspection the
Settling Defendants believe that the RA has been fully
performed and the Performance Standards have been
attained to the maximum extent practicable, the
Settling Defendants shall submit a RA Report to EPA in
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accordance with Sectlon XIV, paragraph 48 of the CD.
The RA Report shall 1nclude the- follow1ng

a. A copy of the Flnal Construction Report which
shall include:

(1) . Brief description of how outstanding
items noted in the Prefinal Inspection
were resolved;

(2) . Explanation of modifications made during .
" the RA to the original RD Work Plan and
plans and specifications and why these
changes were made;

(3).:As-built drawings.

b. Synopsis of the work defined in this SOW and
a demonstration in accordance with the
Performance Standards Verification Plan that
Performance Standards have been achieved;

c. Certification that the RA has been completed
© in full satisfaction of the requlrements of
the . CD and;

d. A description-of how the Settling Defendants
will implement any remaining part of the EPA
accepted Operation and Maintenance Plan.

After EPA review, the Settling Defendants shall address
all comments and submit a revised report. As provided
in Section XIV, paragraph 48 of the CD, the RA shall
not be considered complete until EPA accepts the RA
Report. -
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TASK ITY - OPERATION AND MAINTENANCE

Operation and Maintenance (O&M) shall be performed in accordance
with the accepted O&M Plan. The O&M Plan shall cover the
operation of the treatment. systems and post remedial action
activities including groundwater monitoring, and cap 1nspect10n
and maintenance.

A. Operations and Maintenance Plan.

The Settling Defendants shall submit an OsM Plan for EPA

review and approval which shall include the following

elements where applicable:

1. Start-up procedures, operation, troubleshooting,
training, and evaluation activities that shall be
monitored by the Settling Defendants.

2. Equipment start-up and operator training;

a. Technical specifications governlng treatment
systems,
b. Requirements for providing appropriate service

visits by experienced personnel to supervise the
installation, adjustment, start-up-and operation
of the systems; and, ' -

c.. Schedule for training personnel regarding
‘appropriate operational procedures once start-up
has been successfully completed.

3. Description of normal operation and maintenance;

a. Descrlptlon of tasks required for system
- operation;
b. Description of tasks required for system
maintenance; -
c. Description of.preSCfibed treatment or operating

conditions; and

4. Schedule showing the required frequency for each
Oo&M task.

'4.. Description of potential operating problems;

a. Description and analysis of potential operating
problems;

b. Sources of information regarding problems; and
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Common remedies or anticipated corrective actions.

Description of routine monitoring and laboratory

testing;

a. Description of groundwater monitoring tasksr

b. Description of. required laboratory tests and their
1nterpretat10n,

c. Required QA/QC; and

d. Schedule of monitoring frequency and. date, if

appropriate, when monitoring may . cease.

Description of alternate O&M;

o a.

b.

Should system fail, alternate procedures to
prevent undue_hazard; and

Analysis of vuinerability and additional resource
requirements should a failure occur. -

Safety Plan;

a.

b.

Description of precautions to be taken and
required health and safety equipment, etc., for
site personnel protection,'and

Safety tasks required in the event of systems
failure.

Description of equ1pment~

a.

Equipment identification-
Installation of monitoring components;'
Maintenance of site equipment; and

Replacement schedule for equipment and
installation components. :

Records and reporting;

a. Daily operating logs;
b. Laboratory records;
c. Records of operating cost;

d. Mechanism for reporting emergencies;
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e. Personnel and Maintenance Records; and

f. Monthly reports to SEate/Federal Agencies.

xe
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TASK IV - PERFORMANCE MONITORING

Perfornmance mon1tor1ng shall be conducted to ensure that all
Performance Standards are met.

A. Performance Standards Verification Plan

The purpose of the Performance Standards Verification Plan
is to provide a mechanism to ensure that both meet
short-term and long-term Performance Standards for the RA
are met. The Settling Defendants shall submit the draft
Performance Standards Verification Plan with the Preliminary
Design, and the final plan with the Pre-Final/Final Design.
If required,. the plan will be modified following the
completion of construction. ' Once accepted, the Settling
'Defendants shall implement the Performance Standards
Verification Plan on the accepted schedule. The Performance
Standards Verification Plan shall include:

1. The Performance Standards Verification Field
Sampling and Analysis Plan that provides guidance.
for-all field work by defining in detail :
describing the sampling and data gathering methods
to be used. The Performance. Standards
Verification Field Sampling and Analysis Plan
shall be written so that a field sampling team
unfamiliar with the Site would be able to gather
the samples - and field information required. :

2. The :PPerformance Standards Verification Quality
Assurance/Quality Control plan that describes the
quality assurance and quality control protocols
which will be followed in demonstratlng compliance
with Performance Standards.

3. Specification of those tasks to be performed by
the Settling Defendants to demonstrate compliance
with the Performance Standards and a schedule for
the performance of these tasks.



32
TASK V - REPORTS

A. Progress Reports

The Settling Defendants shall provide EPA with signed
monthly progress reports during the design and
construction phases, and semi-annual progress reports
- for operation and maintenance activities. Progress.
reports shall be prepared in letter form in the
following format: -

N

PROGRESS REPORT N

SITE NAME:
PREPARED BY:
REPRESENTING: .
DATE: .
REPORTING PERIOD: '
PERCENT COMPLETED: A description and estimate of the

' percentage of the RD/RA completed;

.a.  Progress Made This Reporting Period- Includes.
- problem areas encountered, and recommendations.
b. Anticipated Problem Areas and .Recommended
Solutions-Includes technical and scheduling
implications.
c. Problems Resolved- Includes results obtained

relating to previously identified problem areas.

d. Deliverables Submitted- Includes dates of
completion; deliverables anticipated. to be
submitted with net report; reasons .due dates for
any. future deliverable may need to be revised.
Delays should be fully explained.

e. Upcoming Events/Activities Planned- Includes field
surveys, meetings, etc., and all major tasks to be
performed within the net reporting period.

f. Key Staffing Changes- Includes consultant,
contractor or subcontractor personnel.

g. Reports- Includes identification of daily reports,
" inspection reports, laboratory/monitoring data,
etc., that are available for review if requested
by EPA. :

1996\956044.00\sow
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APPENDIX C

SITE MAPS
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APPENDIX D

SETTLING DEFENDANTS

.
x

‘Burlington Northern Railroad Company

BN Leasing Corporation

Amgted -Industries Incorporated

Pioneer Builders Supply, Inc.

South Tacoma L.L.C. S

Atlas Foundry & Machlne Company, a Division of TIC Unlted
Corp.

City of Tacoma, Department of Publlc UtllltleS, Light
Division
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3.
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6.

APPENDIX E
OWNER SETTLING DEFENDANTS

Burlington Northern Railroad Company
BN Leasing Corporation

. Amsted Industries Incorporated

Pioneer Builders Supply, Inc.

South Tacoma L.L.C.

Clty of Tacoma, Department of Publlc Ut111t1es, Light
D1v181on



APPENDIX F

"For the purposes of this Consent Decree 11ab111ty shall be

divided as follows:

1. Burlington Northern Railroad Company, the BN Leasing
Corporation,. Amsted Industries Incorporated, and Atlas Foundry & -
Machine Company, a Division of TIC United Corp., shall be jointly
and severally liable for all Work required in Paragraph 14(b) (i) -
of this Consent Decree and payment of associated Future Response
Costs (excluding Interim Response Costs) required by Section XVI
(Reimbursement of Response Costs) of this Consent Decree;

2. Burlington Northern Railroad Company and Pioneer Builders
Supply, Inc., .shall be jointly and severally liable for all Work
requlred in Paragraph 14 (b) (ii) of this Consent Decree and
payment of associated Future Response Costs (excluding Interim -
Response Costs) required by Section XVI (Reimbursement of
Response Costs) of this Consent Decree;

3. The Clty of Tacoma, Department of Publlc Ut111t1es, Light -
- Division, shall -be liable for all Work required in Paragraph

14 (b) (iii) of this Consent Decree and payment of associated
Future Response Costs (excluding Interim Response Costs) required

- by Section XVI (Reimbursement of Response Costs) of this Consent
‘Decree; and

4. Burlington Northern Railroad Company, the BN Leasing
Corporation, Amsted Industries Incorporated, Pioneer Builders
Supply, Inc., City of Tacoma, Department of Public Utilities,
Light Division, and Atlas Foundry & Machine Company, a Division
of TIC United Corp., shall be jointly and severally liable for
payment of all Past Response Costs and Interim Response Costs |
required by Section XVI (Reimbursement of Response Costs) of- th1s
Consent Decree.

5. The South Tacoma L.L.C. shall implement institutional
controls and provide access as required by Section VII of the SOW
and Paragraph 27 of this Consent Decree, and.retain records as
required by Sectlon XXv (Retentlon of Records) of this Consent
Decree. _

6. Amsted Industries Incorporated, the Burlington Northern
Railroad Company, BN Leasing Corporation, South Tacoma L.L.C.,

and Pioneer Builders Supply Inc., shall be responsible for
implementing institutional controls as required by Section VII .of.
the SOW and Paragraph 27 of this Consent Decree on' all property .
within the Site including the Wetlands/Drainage Channel area of
the Site as set forth below:



Amsted Industries Incorporated Property Subject tb the‘
. Ingtitutional Control Requirements of Section VITI of
the SOW _and Paragraph 27 of the Congent Decree

i
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SITE “C'+ AS SHOWN ON THAT CERTAIN SURVEY OF A PORTION OF SECTION 24«
TOWNSHIP -20 NORTHe RANGE 2 EAST OF THE weMess IN PIERCE COUNTY. -

. wASHINGTONe FILEO FGR RECORD DECEMBER 31l ‘1987 UKOER AUQITAR'S NG.

87123104910 BEING OESCRIBED &S FOLLO&S. _

A PARCEL OF LAND-IN THE NORTHEAST QUARTER OF SECTION 24« TOWNSHIP 20

NORTHe RANGE 2 EASTe OF THE WeMev MORE PARTICULARLY DESCRIBED AS
FOLLOWS:S .

COMNMENCING AT THE ﬂONUHENT HARKING THE INTERSECTIUN QF SQUTH 49TH
STREET AND THE wEST LINE OF THE PLAT OF EXCELSIOR PARK TRACTSe - o
ACCORDING TO PLAT RECORDED IN BOOK 2 OF PLATS AT PAGE 1283  THENCE ALONG
SALD WEST LINE SOUTH 01°22°00% WEST 406496 FEET TGO THE SAUTHWEST CAKNER
OF TRACT 17 OGF SAID PLATS THENCEZ ALONG THE SOUTH LINE OF SAID TRACT
SOUTH 88°35%24% EAST 955428 FEET TO THE SOUTHEAST CORNER OQF SALY TRACT

- 1T THENCE SQU "t 01°36%°42% WEST 60.00 FEETT THENCE ALONG .THE NORTH LINE

OF THE JaAN NT “SON OONATION LAND CLAIM SOUTH 88°1339" EAST d.76 FEET;
THENCE ALONG T = EAST LINE OF MAODISUN STREET AS OEEOEQ UNOER AUOITUOG'S
NO. 98946¢ BEI 5 /LSO TdAE EAST LINE OF THAT PARCEL DEEDEQ UNOER
AUOITOR®*S N3« B86267; THENCE SOUTH 0Q°S53°25% WEST S6T00 FEET TO THE
TRUE POINT OF SGINNINGS THENCE CONTINUING SOUTH Q0" S53125% wEST 75878
FSET: THENCE . NG THE NORTH LINE OF THE PLAY OF HUNT'S PRAIRIE
ADOITION AS RELORDED IN BUOK 2 OF PLATS AT PAGE 90, SOUTH 88°23*44™
EAST 34448l FEET: THENCE NORTH QL®34°*26" EAST 30400 FEET; THENCE NORTH
09" 12%44™ ®EST LT7+90. FEET: THENCE NORTH 01°33¢19% wEST 451435 FEETS
THENCE NORTH 46°43%33% WEST 156456 FEET; THENCE NORTH 88" 3a3r24" wEST
17905 FEET TO THE TRUE POINT OF BEGINNINGa

TOGETHER wITH A NON-EXCLUSIVE EASEMENT FOR xusaess. EGRESS AND
UTILITIES OVERy UNDER AND ACROSS THE FOLLGmING OSSCRIBED PARCEL:

COMMENCING AT THE HONUHENT MARKING INTERSECTION OF .THE CENTERLINES

OF PROCTOR AND SOUTH S6TH STREETS IN THE CITY OF TACOMAes PIERCE
COUNTYs =ASHINGTON: THENCE ALANG THE CENTER LINE QF PROCTIR STREET
NORTH Q1" 34°26% EAST 644+90 FEET TO THE NORTH LINE OF THE PLAT OF '
HUNT®*S PRAIRIE ADOITIONe ACCORDING TQ PLAT RECORDEO IN 800K 2 OF PLATS
AT PAGE 90+ AND THE TRUE POINT OF BEGINNING OF THIS EASEMENT; THENCE
ALUONG SALID NORTA LINT NORTH 88°23%44*% WEST 15.00 FEET; THENCE NCRTH
0Ll®34°26%" EAST 3000 FEET: THENCE NORTH 09°12%44" WEST 177.90 FEETS
THENCE NORTH 01" 33°¢19" «EST 55606 FEET; THENCE SOUTH 88°38924% EAST
30404 FEET; THENCE SQUTH O0L1°33*19% EAST S552.53 FEET: THENCE SUUTH ~
Q9% 12944% EAST 178472 FEET: THENCE SQUTH Q1°34%26% WEST 32,85 FEET3
THENCE ALONG THE NORTH LINE OF SAXD PLAT GF HUNT*S PRAIRIE NORTH®

88%23944* wEST 15.00 FEET TJI THE TRUE POINT OF BEGINNIN¢. .0134.STATE
PLUS 00025 LOCAL

~

e e,



Burlington Northern Railroad Company Property Subiject -
to the Institutional Control Requirements of Section
VII of the SOW and Paragraph 27 of the Consent Decree
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Legal Description for Burlington Northern Railroad Company’ s R1 of Wa Sections 13
and 14, Township 20 North, Range 2 East W. M., South erce County, -
: Washmgton

All of Budmgmh Northern leroad Company’s 200.0 foot wide right of way, -
bemg 100.0 feet wide on each side of said Railroad Company’s hereinafter described Main -
Track centerline, gs originally located and constructed upon, over and across the EV:NEY

" and the NE%SEY of Section 13, Township 20 North, Range 2 East Willamette Meridian,

Pierce County, Washington, bounded on the Northeast by the East line of said Sectxon 13 -
and bounded on the South by the South line of said NEYASEY;; also,

An additional 14.0 foot wide strip of land abutting the hereinabove described 200.0
foot wide right of way on the Westerly side, lying between two lines drawn parallel and
concentric with and distant, respectively, 100.0 feet and 114.0 feet Westerly. from the
hereinafier described Main Track centesline, bounded on the Northeast by a line drawn

. parallel with and distant 30.0 feet West of the East line of sa1d Section 13 and bounded on

the South by the South line of said NEUSEY;; also,

All of saxd Railroad Company’s 66 0 foot w1de nght of way, bemg 33.0 feet wide
on each side of said Railroad Company’s hereinafter described Main Track centerline, as -

| originally located and constructed upon, over and across the SEVSEY: of said Section 13,

and the NVANEYNEY: of Section 24, all in Townshlp 20 North, Range 2 East Willamette
Meridian, Pierce County, Washington, bounded on the North by. the North line of said
SEY.SEY: of Section 13, and bounded on the South by the South line of said
N‘/:NE%NE% of said Section 24; also, .

All that portion of said Raxlroad Comﬁany’s 100.0 foot wide right of way, being

 50.0 feet wide on each side of said Railroad Company’s hereinafter described Main Track

centerline, as originally located and constructed upon, over and across the SY.NEViNEY,
the SEVANEY: and the NVaNViNEYSEY of said Section 24, Township 20 North, Range 2

- East, bounded on the North by the North line of said SY2NEXNEY4, and bounded on the-
. South by the Easterly extension of the South line of Lot 1 of Burlington Northern Tacoma

Industrial Center No. 1, according to the officil plat thereof recorded in Book 57 of Plats

- at Pages 35, 36, and 37, City of Tacoma, Pierce County, Washington.

Ma_in Track Centerine Description

Cornmencing at the Southeast corner of said Section 24; thence Westerly along the

‘South Iine of said Section 24 a distance of 334.0 feet to the Trué Point of Beginning of the

Main Track.centerline to be described; thence Northwesterly, deflecting 86° 12’ to the

Tight; 2 distance of 7,188-7 feet 10 a point of curve, thence along a UZ° curve concave to
the Southeast havmg a central angle of 48° 58’ to the East line of said Section 13 and

there terminating.
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Those portions of ‘Blocks 1 and 2, CIement‘s 2und Addition to the City of
Tacoma, and the Ei of Sectfon 13 and the NJNEZ of Section 24, TZON R2E,
W.M., Pierce Couaty, llashington. described as fo‘llows._to-wib -

Beginning at the Northeast corner of Lot 12 of the Bur'lington Northern
Railroad Company Tacoma Industrial Center No. 1, according to the plat
recorded in Book 57 of Plats, Pages 35, 36 and 37; thence 887'59'37"H a
distance of 287.0 feet; thence 802'00'23"{5 a distance of 137.77 feet; thence
$87°5937"W 2 distance of 338.0 feet; thence N02°00’23"W along the extension
~of the West line of Lot 13, said Burlington Northern Raflroad Company Tacoma
- Industrial Center No. 1, to the point of intersection with the North line of
the Griffin Wheel Company right-of-way, as now locatedt{ thence Westerly along
said North line to the paint of intersection with the East right-of-way line
of Madison Street, as now located and constructed; thence Northerly along
said [East right-of-way 1ine and extensfon thereof to the point of
intersection with a 1line drawn concentric .with and distant 50.0 feet
Sautheasterly of, as measured radially to, Union.Pacific Railroad Company’
(formerly Oregon and Washington Raflroad Company’s) hereinafter described
Main Track centerline; thence Northeasterly along safid concentric line to the
point of intersection with a l1ine drawn parallel with and distant 1016.47
feet Southerly of, as measured at right angles to, the North line of the NE}
of said Section 13, thence Easterly along said paraliel line to the point of -
intersection with a line drawn parallel with and distant 30.0 feet WHesterly
- --of, -as measured at right angles to, the £ast line of said NE! of Section 13; -

-thence ‘Southerly along said paraliel Tine to the point of intersection with a
1ine drawn parallel with and distant 114.0 feet Northwesterly of, as measured
radfally to, Burlington WNorthern Railroad Company’s (former'ly Northern
_Pacific Railway Company’s) hereinafter described Main Track centerline;
thence Southerly parallel with ‘said Burlington Northern Railroad Company’s
Main Track centerline to the point of. intersection with the North 1ifie of the
SEISE} of said Section 13; thence Easterly along said North line of the
SEISE:- to the point of .intersection with a Tine drawn parallel with and
distant 24.0 feet Westerly of, ‘as measured at right angles to, said Main
Track centerline; thence Souther'ly para‘l‘lel with said Main Track ceoterhne
to the Point of Beginning. : _
: Oregon and Hashington Raflroad Company
‘Main Track Center‘line Descrwtion '

- Commencing at the Southwest corner. of the SE!NE} of‘ saxd Section 13.
. thence Westerly a distance of 405.9 feet to the True Point of Beginmng of
the Main Track centerline to be described; thence Northerly, deflecting .
89°50744" to the right, a distance of 106.0 feet to a point of curvature; =
thence along a 02°30‘ curve concave to the Southeast (delta = 50°59) to the

point of intersectfon with a line drawn parallel with and distant 1016. 47. -
. feet Southerly of, as measured at right ang]es to, the North line of the NE}
of said Sectton 13 and there terminating.

Burlington Northern Raflroad Company
: Ham Track Center‘hne Description -

Comencmg at the Southeast comer of said Section 24 thence Westerly
along the South line of said Section 24 a distance of 334.0 feet to the True
Point of Beginning of the Main Track centerline to be described; thence
- Narthwesterly, deflecting 86°12’ to the right, a distance of 7188.7 feet to a
point of tangency; thence along a 02° curve concave to the Southeast (delta =
48°58') to the point of intersection with the East line of said Section 13

and there terminating. - ) 9204150103



. to the Pofnt of Beginning. . -

_fnclusive. -

—a. 4w Lercrmr o)

7" That_portion ¢ :the WINE! of Section 24, 1 N, RZE, W.M., City of
lacoma, Pierce County, Washington, described as follows, to-wit: - .

1 e . . e -

" Beginning at the Northwest corner of the J. Neisson Donation Land Claim
in said Section 24; thence Southerly along the West line of said Donation
Land Claim a distance of 1315.0 feet, more or less, to the Northwest corner
of Hunt’s Prairie Addition to said City of Tacowa, according to the plat

. recarded in Boak 2 of Plats, Page 90; thence Easterly along the North line of

said Hunt’s Prairie Addition to the point.of {ntersection with the West
right-of-way line of Hadison Street, according to. the recarded plat thereaf;
thence HNortherly along said West rvright-of-way 1line to the point of
intersection with the North line of said J. Nefsson Donation Land Claim;
thence Westerly along said North line a distance df 525.0 feet, more or less,

Parcel 2 - 151-8 ~ '

Lots 1 and 2 .in Block 1; Llots 1 and 2 in Block 2; Lots 1 through. 4,
inclusive, in Block 3; Lots 1 through S, 4inclusive, in Block 4; Lots 1
through 24, inclusive, in Blocks § through 8, incltusive; all in the Mechanics -
Home Addition to Tacoma, Washington, accarding to the plat recorded in Book 6
of Plats, Page 40, in the City of Tacoma, Piaerce County, Washington; also,

That portion'of‘ wvacated S. 42nd Street, according to the recorded plat
thereof, abuti_:ing said Block 4; alsa, y ' . i _

- Those portions of Qécated.ﬂonéo’e 'Stréet,’ according to. the recorded plat
thereof, ~said S. 42nd Stre__et a_nd'allemys _abqtting-sa_id-—-ﬁlocks_ "5 thraugh 8, -

‘Papcel:2 - 181-C.

A that portion of the SINWISE: of Section 13, T20N, RZE, W.M., Pierce
County, Hashington, lying between Madison  Street -and Manitou Street, as now
"l.ocatgd and copstructedf ' T e R L

P

Al those portfons of Tracts 20 through 25, inclusive, Excelsior Park
Tracts, City of Tacoma, Pierce County, Washington, lying Eastérly of the East
right-of-way ‘T1ine of Manitou Street, as now Tocated and constructed, and
Westerly of the West right-of-way line of Madison Street, as now located and .
constructed. - . . o

A11 those portions of Tracts 17, 18 and 19, Excelsior Park Tracts, City
of Tacoma, Pierce County, Washington, lying Westerly af the Hest right-of-way
line of Madison Street, as now located and constructed, and Easterly of the
following described 1ine: - . RS B

Beginning at a point on the North line of said Tract 19 distant 708.24°
feet Westerly of the Northeast corner thereof; thence Southerly along 2
straight Tine to a point on the North line of said Tract 18 distant 707.24
feet Westerly of the Northeast corner thereof; thence Southerly along 2
straight line to a point on the North line of said Tract 17 distant 706.25
feet Westerly of the Northeast cormer thereof; thence Southerly along 3 -
straight’ 1ine to a point -on the South line of satd Tract 17 distant 705.26

‘feet Westerly of the Southeast corner thereof and there @eminating.

EXCEPTING THEREFRON, that portion West of the extension Northeriy of the
West 1ine of the aforementioned J. Neisson Donation Land Claim.

o 8A =B Y



BN Leasing Corporation Property Subject to the
Institutional Control Requirements of Section VII of
the SOW and Paragraph 27 of the Consent Decree’



 BKOTE5R 1110

 EXHIBIT A

Al] of Lots 1 4 through 12, mc'luswe. and 18 through 25. 1nc1usive of
Burlington Northern Tacoma Industrial Center No.l according to the official
~ plat thereof recorded in Baok 57 of Plats at Pages 35, 36 and 37, City of
Tacoma. Pierce County. Washington. .

9204150102



Pioneer Builders Supply, Inc., Property Subject to the
Institutional Control Requirements of Section VII of
the SOW and Paragraph 27 of the Consent Decree

e
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‘_[_thOBIE G. RUSSELL
HAY23‘995.

OFFCE &F Rlulhit LatasStL o
EPk - .R;.(.'.:-'.lci i 315 A . . . ) m

Sestfic, Waahington 98104
Facsimile (206) 622-5520
' (206) 622-7050

" Lioonsed fn w_m' . S ..
| - May 22, 1996 |
.Ted-;_i’anhzl'ic -
Asst: Regional Counsel -
USEPA Region 10
1200 Sixth Aveaue, 15th ﬂoor
| Seattle, WA 98101 - |
Re: MM&M
Dest Ted: |
The follov[ring is the legal '@a'ipﬁon for-the Pioneer pmpérty.- .
" Lots 2 and 3, Burlington Northern Tacoma Industrial Ceater No. 1,

' according to the plat thereof, rocorded in Volumé 57 of Plats, .
Pagw 3510 37, mdumveszaccCounty Washmgban. B o,

‘Ehe agnatmy on behalf of Pioneer Buildcts Supply, Inc., will be r(s pmdent, Lan-y
Jemes Davis. ' The correct mailing address for Pioneer is 5401 S. Buﬂmgﬁon Wey, Tacomz. WA
98409, :

~ Ifyou need additional _iqfon’z'xaﬁon. please let me know.

. RGR/mc . .
cc: Pioneer Builders Supply

CAlla\ 700N IO OO0\ O ymcicdr
May 22,1996



South Tacoma IL.L.C. Property Subject to the o
Institutional Control Requirements of Section VITI of
the SOW and Paragraph 27 of the Consent Decree -



v

v
- -

B0 s Maosm s0es @

. 08 o on

.
S et mm it W M e J A @ b Eletmaace G0 temn Mo ets Hents M mamaton f o aine S o

- 446689-3C | ' - e

* 08/06/86 12:52 206 w03 0957 -  EPA REGION 10 ' @o003/012

sita iiL- um«mmmmmsx, 1987 vnder Auditor:s
Ha. amzzoulam!daxczibodu follows:
Amdwmmxmmafmze,mzom
RANGE 2 PAST ¢f the W.M., in Pierce County, Wuhingcm uorepartzcularly
degeribed ax follows:

cmdngatmmcu:hngthcm:mmdsmhumsuutmm

West line of tha plat of THE EXCELSIOR PARE TZACTS, eccording te Plat recorded
maocxzof.m:sutz‘ageue, in Ppierce Cowacy, Washington; thetice along said
West line Seuth 01° 22¢00* West 406.96 &ccmdx:&uthutcomuctmz.‘l

af safd plat; thence along the Scuth line of said tract Sauth &8 O35124" Eaxt.

955,28 tmcm&:&mtheascmduidt&ml?;&mmm;mmm
of said Tract 17 North 01°36'¢2¢ East 13,00 feot ta the true point of hegimndng
of thix description; thence contimuing siong the line of Tracts 17, 18 xznd
19 of said plat of EXCELSIOR PARK TEACTS North 01°3G'42% East 712.03 feety
memmozmmmcgmsmcuwmm
County Superior Court Case No. 252514 South 68 3S'24* Fast 376.37 feet; thenca
wmmmdmzco:audpmsmofzs'cz- West G41.41 fect;
t-.hznccnarchu ©13¢39= Wagt 376.37 feet to mmnpainnofbegzms.uq

mz:-'

nnpécﬁm'ofmcczvmcﬁapu:cﬁm}amn:mm, i.eaoz-ding'co-ua.:
recordad in Bock 2 of Plate at Page 128, in Pierce County, Washington, and of

“the ad;o:n:.ngpoxtimcﬂscueh ischs::enzasﬂatedmzimdmtymﬂr

Couxt Casa’No. 252514 in the Nartbeast quarter of SECTION 24, TORNSHIP 20 NORTH,
BEANGE 2 EAST of the W.M., inria:ceccm:y Washingm no::epax:iwla:ly
‘describad as. follows: )

&m&g;ctmmmﬁdngthemccti&aismhwchmmmm
Wucljneoftﬁ:.apla:ofmmmm, thence alang said West line
Nozrth 01°22132= Bust 245.07 feet to the intersection of the Westerly extension
ammammm«wsmc;mmnsdmm
aadalougmdvmcedcmce:nncsmhaa ©35'24% Bast 1334.40 feet £o-the
Nar:he:lrmionof:heWatlineotsﬁdmazvmd:hatruePOMOf
begimming; thence alang the West line of eaid Tract 27, South 01°36'42" West
71{-u£eat:boﬂ:=$mthhneotsammct27, thence alang said gouth line
South 88°13+39% East 58.29 feet to the West line of the plac of BURLINGION
NORTHERN TACOMA INDUSTRIAL CERTER NO. 1, sccording ta Plac recorded in Book S7

of Plars at Pages 35 chrough 37, inclogive, inric:cnt:mmt:y, Washington: thence -

- along said West 1ine and extencicn therecf, North 02°00°26= West 716.05 feet vo

the ‘centerline of said vacated Souch 48th Streec: ‘thence along said centerline
ll’o::th g8 35'2&' West 13.09 t‘ea: to tha truae pau:.t: of hegimn.ng

OSNHOC¥OYHGHANVA - ' LLTOCSCO0Z IV TI:PT  96/90/90- .

‘u . . .
. . - - . L T I S =

T - . e % y A
4 - P . - - oot . . emt e

A

B3

g.{l.l.'..l‘



‘ -Wmm-*m* T e L Wt B ok

308 @it crsin ® dutms SO me A Ne saisen 0 20

08/06/98  12:53 €206 , 0957 ' EPA REGION 10 b oy DO04/012 |

e

RLEA SN \\&\Mz@ﬂn' ot

m.avmmmmmeaumz

: . : . . .e Q. _L’T"’

: s A B ..~.¢-3M~

s . AN -

{ PARCEY, Ce ce e o AT ke B St
' .~ ’ o ar, = e lq-‘_—e -‘—c- \u o e,
s -.sicem',um@mmwmwu. 1.987md¢rkxdit;nr'.n
i.

1

. Apamlofhadincbcﬂuﬂ:mqmm:atma. mum
. RANGQE 2 PAST of the W.M.,- mmcoum:y Washington, mare particolaxly
daczibedmfouowa

0 O 800

-mgacmmwmmamamswmm
West line af the plac of THE EICIISTOR BARK TEACTS, accoxding to Plat yecoxded
_msonkzofelacsacvasem in Pierce Councy, Washington; thence aleng said -
N wst:u.unsan:ha:.zz‘ommtcos.screetcummwozm:w
ofsaidphc.thwaad.mg:heﬁcuﬂxljngoﬂnidm&uthu:sQ('mt .
955.28 feet to the Southeadt cornar of =xai& Tract 17 axd the true point of . .
begiminqoft;bisdescdpdm thmealcngthnnsclinnntaai.dm:tumh
01°36'42% East 13.0a feet; thc:u:.Som:hBB 13'33'3!5‘:376.37 feety thence along
the&sthneofmzsotmdnmsmazzc'a-wmﬁoofeet,.:hm
MWMM&MMWWWMMIIHQS'
Msa.”&et-tb&mdmgmwmlimofmphcofmm
. TACOMA. INDUSTEIAL CENTER HO. 1, mmmwum.yocems
- -at Pages 35 to 37, inclusﬁ.vnbinnucecom:y Rashington, Scath 02°00'26* East
564.84 feer; thance North 88 38'24" Waxt 462.42 fect; thence alomg. the gast line
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feets thence North 688 234" West 15.00 feet:; thence North O3 34'26' Eact 30.00
feet; thence Morth osgu-“- West 177.30 feet; cthance North 01i°33:19¢% West 74.02
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APPENDIX G

RESERVATION OF ACCESS. EASEMENT AND RESTRICTIONS ON USE .



. This document contains language that shall be included in a deed
or other instrument transferrlng a fee simple or other title
interest in real property described in Appendix F of this Consent
Decree. The recital section of this document shall be placed in
the recital section of the deed or other instrument and the
_ restrictions and reservations shall be placed in the operative
section of the deed or other instrument. Settling Defendants may
propose subject to EPA approval and in accordance with Section XI
(EPA Approval of Plans and Other Submissions) of the Consent
Decree to use alternative language._

I. RECITALS
WITNESSETH:

. WHEREAS, Grantor is the owner of real property located in
Pierce County, Washington and legally described in ATTACHMENT A

hereto (the "Property" ).

WHEREAS the Property is part of the South Tacoma Field
Operable Unit of the Commencement Bay South Tacoma Channel
Superfund Site ("STF" or "Site") which the United States
- Environmental Protection Agency ("EPA") placed on the National
-Priorities List, 40 C.F.R. Part 300, Appendix B, as published in
the Federal Register on September 8, 1983, 48 Fed. Reg, 40685;.

WHEREAS, in a Consent Decree by and between the United
States of America and Burlington Northern Railroad Company, BN
Leasing Corporation, . Amsted Industries Incorporated, Pioneer
Builders Supply, Inc., South Tacoma L.L.C., Atlas Foundry &
Machine Company, a Division of TIC United Corp., and the City of
Tacoma, Department of Public Utilities, Light D1v1s1on, dated
-, 1996, the parties agreed to conduct a Remedial
Action, as defined in the Consent Decree, but as used herein to
include also Operation and Maintenance as defined in the Consent
Decree (herein together "Remedlal Actlon“), that is generally
described as follows : : :

AN . - .

Excavation and solidification of heavily contaminated
s8o0ils; excavation and incineration or off-site disposal
of certain soils contaminated with PCBs; excavation,
consolidation,  and on-site capping of certain
contaminated soils; ground water monitoring in selected
areas; installation of additional ground water.
monitoring wells in selected areas and monitoring of
ground water; and, if necessary, implementation of air

- sparging and in situ vapor extraction of ground water,
and operatlons and maintenance.

WHEREAS, the parties.have agreed: (a) to reserve to the
Grantor a permanent right of access over the Property for the
purpose .of implementing, fac111tat1ng, and monitoring the scope
of the Remedial Action; and (b) to impose on the _Property use -
restrictions as covenants that the parties intend to run with the
land and to be binding upon the successors, transferees and
- assigns of the Grantee for the purpocse of implementing,
facilitating, and monitoring the scope of the Remedial Action;



. WHEREAS, Grantor 1ntends to cooperate fully with Grantee and
EPA in the 1mplementatlon of all response actions at the Site.

II. RESTRICTIONS AND RESERVATIONS..

1, . Purpose: It is the purpose of these restrlctlons and
reservations to ensure that the Property will not be used ‘in a
manner -that ‘will cause a failure of; the Remedial Action and to
reserve and retain for the Grantor the right to implement,
facilitate, and monitor the Remedial Action to assure that the
Property will be used only for purposes which are compatible with
the Remedial Action. :

2. . Restrictions on Use: Grantée, on behalf of itself, its
successors and assigns, in consideration of this .[insert name of
instrument]  hereby covenants that use of the Property shall be
restrlcted as follows:

a. Unless approved by EPA, the:Property shall
- not be used for residential purposes. '

b. Unless approved by EPA, no action shall be
taken or suffered which may (i) expose
‘contaminated soil to the environment; or (ii)
disturb the integrity or effectiveness of any
‘surface cap on the Property where the .
"disturbance causes the ‘release or threatened
release. to the environment of hazardous
substances in .excess of Site .cleanup
standdrds regardless of whether such cap was
established as a requirement of the ROD..

c. Unless approved by EPA, groundwater from the -
restricted use area of the Pioneer Builders
Supply Property, as determined during

'Remedial Design, shall not be used as a
drinking water source until groundwater
: cleanup levels are achieved as defined in
" Table 9-4 of the ROD

d. At least 30 days prior to any conveyance of a
title interest in the Property, the owner of
the Property shall give written notice to the -
grantee of the Consent Decree and of the
access obligations and use restrictions
therein and shall give written notice to EPA
-of the proposed conveyance, including the
name and address of the grantee,; and the date
on which notice of the Consent Decree was
given to the grantee.

" The partles intend these restrlctlons to run with the land and to
be b1nd1ng upon the Grantee and its successors, transferees, and
assigns for the benefit of [insert name of owner of real property
described in Appendlx F of the Consent Decree]



3. Reservation of Environmental Protection Easement:
Grantor hereby reserves and retains for itself and its Buccessors .
and assigns, a non-exclusive, perpetual easement to enter on the
Property at reasonable times and in a reasonable manner. The .
purposes of such access are:

. .'1mplement1ng the Remedial Action as defined
in the Consent Decree;

b. Verifying any data or information submitted
’ to the EPA pursuant to the Consent Decree;

c. Verifying that no action is being taken on the
Property in violation of the terms of this [insert
-name of instrument]; and :

d. Monltorlng the Remedial Action and conductlng
investigations related to the Remedial Action
1nc1ud1ng, without ‘limitation, sampling of
air, water, sediments, soils, and
spec1f1ca11y, without limitation, obtalnlng
Spllt or dupllcate samples.

4. -No Public Access and Use: -No right of access or use by
the general publlc to any portion of the Property is intended by
the partles or 1s conveyed by this [1nsert name of 1nstrument]

5. Enforcement. The Grantor hereby reserves and retalns
for itself and its successors, and assigns an irrevocable,
permanent, and continuing right to enforce tlie terms of this
- [insert name Of instrument] by resort to specific performance or
- legal process. All remedies. available hereunder shall be.in-
addition to any and all other remedies at law or in equity.
Enforcement of the terms.of this instrument shall be at the :
discretion of the Grantor, and any forbearance, delay or omission
to exercise its rights under this instrument shall not be deemed
to be a waiver by the Grantor of such term or any subsequent
breach of the ‘same or any other term, or of any of the rights of
the Grantor under- thlS [insert name of instrument]. _

6. - Third Partz Benef1c1arx The Grantor on behalf of
itself and its -successors and assigns,-and the Grantee on behalf
of itself and its successors, transferees, and assigns, hereby :
agree that the EPA and the [insert name of owner of real property
described in Appendix F of the above-referenced Consent Decreel
shall be third party beneficiaries of all the benefits and rights
reserved and retained by the Grantor in this [insert name of '
1nstrument] : :

7. Waiver of Certain Defenses:. Grantee and its
successors, transferees, and assigns hereby waive any defense of
laches, estoppel, or prescrlptlon. ' _

8. Covenantg: Grantor hereby covenants to and with the
Grantee and its assigns, that the Grantor has a good. and.lawful
right and power to reserve and retaln this [1nsert name of
1nstrument]



9. Notices: Any notice, demand, request, .consent,
approval, or communication that either party desires or is
required to give the other under this [insert name of instrument]
shall be in writing and shall either be served personally or sent
by first class mail, postage prepaid, addressed as follows:

To Grantor: g S - - To Grantee:

. 10. Controlling Law: The interpretation and performance of
this [insert name of instrument] shall be governed by the laws of
the United States or, if there is no app11cab1e federal law, by

the law of the State of Washington. _

11. L1bera1 Constructlon. Any general rule of constructlon
to the contrary notwithstanding, this [insert name of instrument]
shall be liberally construed in favor of the restrictions and
reservations to effect the purposes of this [insert name of
instrument] and the policy and purpose of CERCLA, 42 U.S.C. §
9601 et seq. If any provision of this [insert name of
instrument] is found to-be ambiguous, an interpretation .. _
consistent with the. purpose of this [insert name of 1nstrument]
that would render the provision valid shall be favored over any
'~ interpretation that would render it 1nva11d

12. Severabllitx ' If any provision of this" [1nsert name of'"

instrument], or the application of it to any person or
circumstance, is found to be invalid, the remainder of the
provisions:of this [insert name of . 1nstrument], or the

e

application .of such prov131ons to persons or c1rcumstances other =~

than those to which it is found to be invalid, .as the case may
be, shall not be affected thereby. . :

13. ‘Entire Agreement:, This [insert name. of instrument]
sets forth the entire agreement of the parties with respect to
“rights and restrictions created hereby, and supersedes all prior
~discussions, negotiations, understandings, or agreements relating

thereto, all -of which are merged herein. LT

14. Reserved Rights of Grantee: Grantee hereby reserves
_unto itself, its successors, transferees, and assigns all rights
and privileges in and to the use of the Property that are not
.incompatible with the exercise of the restrictions on use and
"reservation of an environmental protection easement reserved in
this [insert name of instrument]. :

15. Joint Obligation: If there are two or more parties .
identified as Grantor or Grantee herein, the obligations imposed
by this ([insert the name of the instrument] upon them shall be
joint and several. _

16. Successors: The Grantor and Grantee intend that the
covenants, ‘terms, conditions, and restrictions of this [insert



‘name of instrument] shall be binding upon, and inure to the
benefit of, the parties hereto and their respective personal
representatlves, heirs, successors, and assigns and shall
continue as a servitude running in perpetuity with the Property.
The term "Grantor", wherever used herein, and any pronouns used
in place thereof, shall include the persons and/or entities named
at the beginning of this document, identified as "Grantor" and
their personal representatives, heirs, successors, and assigns.
The term "Grantee", wherever used herein, and any pronouns used
in place thereof, shall include the persons and/or entities named
at the beginning of this document, identified as "Grantee" -and
their personal representatives, heirs, successors, and assigns.
The rights of the Grantee and Grantor under this (insert name of
instrument] are freely a531gnable, subject to the notice
provisions hereof. ' -

17. Captions: The captlons in this [insert the name of the
instrument] have been inserted solely for convenience of’
reference and are not a part of this [insert the name of the
instrument] and shall have no effect upon constructlon or
1nterpretat10n

18. Counterparts: The parties may execute this [insert the
name of the instrument] in two or more counterparts, which shall,
in the aggregate, be 51gned by both parties; each counterpart
shall be deemed an original as against any party who has signed
it. . In the event of any disparity between the counterparts
produced the recorded counterpart shall be. controlllng



APPENDIX H

ENVIRONMENTAL PROTECTION RESTRICTIVE COVENANT AND. ACCESS EASEMENT
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AFTER RECORDING,
PLEASE RETURN TO:

ATTN:
PHONE :

»
x

ENVIRONMENTAL PROTECTION RESTRICTIVE COVENANT AND ACCESS EASEMENT

ThlS Env1ronmental Protection Restrictive Covenant and
Access Easement ("Easement") 1s made this - day of ’
199, by and between _

- : (“Grantor") and
("Grantee") .

WITNESSETH:

WHEREAS, Grantor is the owner of real property ‘Jocated in
Plerce County, Washington and legally descrlbed in EXHIBIT A
hereto (the "Property");

WHEREAS, Grantee is the owner of real property located in
Pierce County, Washington and legally described in EXHIBIT B
hereto that is-adjacent or in the vicinity of, the Property.

WHEREAS the Property ‘is part of the South Tacoma Field
Operable Unit of the Commencement Bay South Tacoma Channel
Superfund Site ("STF" or "Site") which the United States _
Environmental Protection Agency ("EPA") placed on the National

- Priorities List, 40 C.F.R. Part 300, Appendix B, as published in
the Federal Register on September 8, 1983, 48 Fed. Reg. 40685;

WHEREAS, in a Consent Decree by and between the United
" States of America and Burlington Northern Railroad Co., BN
. Leasing Corporation, Amsted Industries Incorporated, Pioneer
Builders Supply, Inc., South Tacoma L.L.C., Atlas Foundry &
‘Machine Company, a Division of TIC United Corp., and the City of’
Tacoma, Department of Public Utilities, Light Division, dated
, 1996, the parties agreed to conduct a Remedial
: Action, as defined in the Consent Decree, but as used herein to :
include also Operation and Maintenance as defined in the Consent
Decree (herein together "Remedial Action"), that is generally
described as follows : ' '

Excavation and solidification of heavily contaminated
soils; excavation and incineration or off-site disposal
of certain soils contaminated with PCBs; excavation,
consolidation, and on-site capping of certdin
moderately contaminated soils; ground water monitoring
in selected areas; installation of additional ground

- water monitoring wells in selected areas and monitoring
~of ground water; and, if necessary, implementation of
air sparging and in situ vapor extraction of ground
water; and operations and maintenance.



WHEREAS the Grantor has agreed: (a) to grant a permanent
right of access over the Property to the Grantee for the purpose -
of implementing, fac111tat1ng, and monitoring the scope of the
Remedlal Action; and (b) to impose on the Property use
restrictions as covenants that the parties intend to run with the
land and to be binding upon the the Grantor and its successors,
transferees, and assigns for the benefit of the Grantee and its
successors, transferees, and assigns for the purpose of
implementing, facilitating, .and mon1tor1ng the scope of the
Remedial Action. : . _

WHEREAS Grantor intends to cooperate fully with Grantee and
EPA in the implementation of all response actions at the Site.

NOW, therefore:

1. Purpose: It is the purpose of this Easement to give

. the Grantee .the right to implement. and/or monitor the Remedial
Action to assure that the Property will be used only for purposes
which are compatlble with the Remedial Action and to ensure that
the Property will not be used in a manner that will cause a.
failure of the Remedial Actlon.

2. . Grant of Restrictive Covenants, Conditions, and _
Restrictions: Grantor, on behalf of itself, its successors and

assigns, in consideration of execution of a.Consent Decree,
executed consistent with this Easement, and in consideration of
receipt of a reciproc¢al Environmental Protection Restrictive
Covenant and Access Easement, hereby covenants that the use of
the Property 1s restricted as follows- :

a.  Unless approved_by EPA, the.Property'shail
"not be used for residential purposes.

b. - Unless approved by EPA, no action shall be
taken or suffered which may (i) -expose’
contaminated soil to the environment; or (ii).
disturb the integrity or effectiveness of any'
surface cap on the Property where the

- disturbance causes the release or threatened
release to the environment of hazardous
substances in excess of Site cleanup
standards regardless of whether such cap was
established as a-requirement of the ROD.

c. Unless approved by EPA, groundwater from the.
restricted use area of the Pioneer Builders
Supply Property, as determined during
Remedial Design, shall not be used as a
drinking water source until groundwater
cleanup levels are achieved as defined in
Table 9-4 of the ROD.

d. At least 30 days prlor to any conveyance of a
: . title interest in the Property, the owner of
the Property shall give written notice of the



Consent Decree to the grantee and written
notice to EPA of the proposed conveyance,
including the name and address of the
grantee, and the date on which notice of the
Consent Decree was given to the grantee.

The Parties intend these restrictive covenants, conditions, and
restrictions to run with the land and to be binding upon the
Grantor and its successors, transferees, and assigns for the
benefit of the Granteé and its successors, transferees, and
assigns.

3. Environmental Protection Access Easement: Grantor on
behalf of itself and its successors, transferees, and assigns
-hereby conveys and quit claims to the Grantee and its successors,
transferees, and assigns a non-exclusive, perpetual easement to
enter the Property at reasonable times and in a reasonable
manner. - The purposes of such access are: :

a. Implementlng the Remedial Actlon as deflned
in the Consent Decree,

- b. -Verifying any data or information submitted
. to the_EPA pursuant to the Consent Decree;

c. Verifying that no action is being taken on
" the Property in violation of the terms of
this Easement; and

d. ‘Monitoring the Remedial Action and conducting
: investigations related to the Remedial Action
: . including, without limitation, sampling of
air, water, sediments, soils, and
specifically, without limitation, obtalnlng
- split or duplicate samples. -

o 4. Reserved Rights of Grantor: Grantor hereby reserves
unto itself, its successors, transferees, and assigns, all rights
and pr1v1leges in and to the -use of the Property which are not
inconpatible with the exercise of the rights granted herein.

5. No Public Access and Use: No r1ght of access or use
" by the general publlc to any portion of the Property is intended
by the parties or is conveyed by this Easement . :

6. Enforcement: The Grantee and its successors,
transferees, and assigns shall be entitled to enforce the terms.
of this Easement by resort to specific performance or legal '
process. All remedies available hereunder shall be in addition
to any and all other remedies at law or in equity. Enforcement
of the terms of this instrument shall be at the discretion of the
Grantee, and any forbearance, delay or omission to exercise its
rights under this instrument shall not be deemed to be a waiver
by the Grantee of such term or any subsequent breach of the same
or any other term, or of any of the rights of the Grantee under
this Easement. ' :




_ 7. Third party Beneflcxagz The Grantor on behalf of

itself and its successors, transferees, and assigns and the
Grantee on behalf of itself and its successors, transferees, and
~ assigns hereby agree that the EPA shall be a third party
beneficiary of the benefits and rlghts conveyed to the Grantee in
this Easement. :

8. Walver of Certain Defenses: Grantor on behalf of
itself and its successors,. transferees, and assigns hereby wa1ves
any defense of laches, estoppel, or prescription. _ t

9. Covenants: Grantor hereby covenants to and with the
Grantee and its assigns, that the Grantor has a good and lawful
right and power ‘to make this Easement. .

10 Notlces. ‘Any notice, demand, request, consent
approval,. or communication. that either party desires or. is
requlred to give the other under this Easement shall be in
writing and shall either be served personally or sent by first

class mail, postage prepaid, addressed as follows:

To Grantor: - _ : To Grantee:

'11. Controliing Law: The 1nterpretat10n and performance of
this Easement shall be governed by the laws of the- United States

or if there is no applicable federal law, by the law of the State

of Washington.

- 12.. Liberal Construction: Any general rule of construction
‘to the contrary notwithstanding, this .Easement shall be liberally
construed in favor of the grant to effect the purposes of .this
Easement and the pollcy and purpose of CERCLA, 42 U.S.C. § 9601
et seqg. If any provision of this Easement is found to be
ambiguous, an interpretation consistent with the purpose of this
Easement that would render the provision valid shall be favored
over any interpretation that would render it invalid. .

13. Severability: If any provision of this -Easement, or
the appllcatlon of it to any person or circumstance,- is found to
be invalid, the remainder of the provisions of this Easement, or
the appllcatlon of such prov1s1ons to persons or circumstances
other than those to which it is found to be 1nva11d as the case
may be shall not be affected thereby.

14. Entire. Agreement : This ‘Easement sets forth the ent1re 
agreement of the parties with respect to rights and restrictions
created hereby, and supersedes all prior discussions,
negotiations, understandings, or agreements relating thereto, ali
of wh1ch are merged herein. :



.15. No Forfeiture: Nothing contained herein will result in
a forfeiture or reversion of Grantor’s title in any respect.

16. Joint Obligation: If there are two or more parties
‘identified as Grantor herein, the obligations imposed by this
Easement upon them shall be ]Olnt and several.

17. Successors: The Grantor and Grantee intend that the
covenants, terms, conditions, and restrictions of. this. Easement
shall be binding upon, and inure to the benefit of, the parties
hereto and their respective personal representatives, heirs,
successors, and assigns and shall continue as .a servitude running
in perpetuity with the Property. The term "Grantor", wherever
-used herein, and any pronouns used in place thereof, shall
include the persons and/or entities named at the beginning of
this document, identified as "Grantor" and their personal
representatives, heirs, successors, and assigns. The term e
"Grantee", wherever used herein, and any pronouns used in place
thereof, shall include the persons and/or entities named at the
beginning of this document, identified as "Grantee" and their
personal representatives, heirs, successors, and assigns. The
rights of the Grantee and Grantor under this Easement are freely
assignable, subject to the notice provisions hereof. :

18. Captions: The captions in this Easement have been inserted
solely for convenience of reference and are not a part of this
Easement and shall have no effect upon construction or
1nterpretatlon

19. Counterparts: The parties may execute this Easement in two
‘or more counterparts, which shall, in the aggregate, be signed by
both parties;_each counterpart shall be deemed an original
Easement as against any party who has signed it. In the event of
any disparity between the counterparts produced, the recorded
counterpart shall be controlling. _

: . IN WITNESS WHEREOF, Grantor has caused this Easement to
be signed in its name. _

Executed this ___ day of o _ , 19
By:
Its:
STATE OF )
' ) ss.
COUNTY OF | )
On this day of ' 19 o, before

me, the undersigned, a Notary Public in and for the State of
' duly commissioned and sworn, personally appeared
., known to be the . of
' the corporation that executed the foregoing
Agreement and acknowledged the said Agreement to be the free and



we

uvoluntary act and deed of said corporatlon, for the uses and:

purposes therein mentioned, and on-.oath stated that they are
authorized to execute said Agreement.

WITNESS MY HAND and off1c1al seal hereto afflxed the day and
year wrltten above.

)

Notary Public in and for the
State of ~ :

My Commission Expires:

This Agreement is accepted this day of .
, 19 . o



APPENDIX I

LEASE PROHIBITION



The follow1ng language, or such other language that EPA
-approves in writing’ pursuant to Paragraph 27(e) of the Consent
Decree, shall be included in- any lease of Property described in
Appendix. F: . _

[Additional] nght of Access and Re- Entrx

[In addltlon to any rlght ‘of access and/or re-entry
described in this Lease], Lessor and the United States.
Environmental Protection Agency ("EPA"), or their designees,
shall“have an irrevocable, permanent, and continuing right, of
access to the Property at reasonable times and in a reasonable
-manner for the purposes of:

(a)  Implementing the'Remedial,Action as defined in the
' COnsent Decree; ' .

(b) Verifying any data or information submitted to the
EPA pursuant to the Consent Decree;

(c) ~'Verlfy:Lng that no action is be1ng taken on the
Property in violation of the texrms of this
'.Agreement and :

(d) Mbnltorlng the Remedial Action and conductlng
©  investigations related to the Remedial Action
including, without limitation, sampling of air,-
.water, sediments, scils, and, 'spec1f1cally, _
. without limitation, obtalnlng Spllt or dupllcate.

_ samples. _
Env1ronmental Protectlon Reggirement.

. Lessee hereby covenants ‘and . agrees ‘that Lessee, its

employees, representatives, and agents, [where such is allowed
under the Lease, add one or more of the following: - successors,
assigns, sublessees, and subtenants] shall not:

(a) Unless approved by EPA, -develop the Property for
residential use or used for residential purposes.

(b) Unless approved by EPA, take or suffer no action
which may (i) expose contaminated soil to the
environment; or (ii) disturb the integrity or
effectiveness of any surface cap on the Property
where the disturbance causes the release or :
threatened release to the environment of hazardous
substances in excess of Site cleanup standards
regardless of whether such. cap was established as
a requirement of the ROD.



(c) _Unless approved by EPA use groundwater from the
restricted use area of the Pioneer Builders Supply
Property, as determined during Remedial Design ‘as
a drinking water source until groundwater Cleanup

- levels are ac¢hieved as deflned in Sectlon VII of
the SOW. ) :

Enforcement.

The Lessee hereby covenants and agrees that the Lessor shall
have a continuing right to enforce the terms and coénditions of
the Right of Access and Re-entry and the Environmental Protection
Requirement Sections of this lease by resort to specific
performance or legal process, and that the Lessee’s failure to
satisfy the terms and conditions of such sections shall render
this Lease void. All remedies available hereunder shall be in
addition to any and all other remedies at law or in equity.
Enforcement of the terms of this Lease shall be at ‘the discretion
of the Lessor, and any forbearance, delay or omission to exercise
its rights under this Lease shall not be deemed to be a waiver by
the Lessor of such term or any subsequent breach of the same or
any other term, or of any of the rights of the Lessor under this.

[Notice Requirements]

[Where assignment, subleases, or subtenancies are
~allowed, add thie following: At least 30 days prior to any
[sublease, subtenancy, or conveyance] of an interest in the
Property, Lessee shall give written notice of the Consent ‘Decree
to the [sublessee, subtenant, or grantee] and written notice to-
EPA of the proposed [sublease, subtenancy, or conveyance, ]
including the name and address of the [sublessee, subtenant, or
grantee,] and the date on which notice of the Consent Decree was
given.] : ' : S : '

Third Party Beneficiary.

The Lessor and the Lessee hereby agree that the EPA shall be
a third party beneficiary of all the benefits and rights reserved
and retained by the Lessor in the Environmental Protection
Requirement ‘and Enforcement Sections of this Lease.



Consent Decree to the grantee and written
.notice to EPA of the proposed conveyance,
including the name and address of the
grantee, and the date on which notice of the
Consent Decree was given to the grantee..

The Parties intend these restrictive .covenants, conditions, and .
restrictions to run with the land and to be binding upon the
Grantor and its successors, transferees, and assigns for the
benefit of the Grantee and its successors, transferees, and
assigns. .

3. Environmental Protection Access Easement: Grantor on
behalf of itself and its successors, transferees, and assigns
-hereby conveys and quit claims to the Grantee and its successors,
transferees, and assigns a non-exclusive, perpetual easement to
enter the Property at reasonable times and in a reasonable
manner. The purposes of such access are: :

con -

a. Implementing the Remedial Action as defined
"-in the Consent Decree; :

b. ~Verifying any data or information submitted -
- to the EPA pursuant to the Consent Decree;

c. 'Verlfylng that no action is being taken on
" the Property in violation of the terms. of
this Easement; ‘and -

d. Monltorlng the Remedlal Action and conducting
investigations related to the Remedial Action
1nclud1ng, without limitation, sampllng of
air, water, sediments, soils, and.
spec1f1cally, without llmitatlon, obtalnlng
spllt or duplicate samples.

4.  Reserved nghts of.Grantor: Grantor hereby reserves
unto itself, its Successors, transferees, and assigns, all rights -
and pr1V1leges in'and to the use of the Property which are not
1ncompat1ble with the exercise of .the. rlghts granted hereln.

5. ' _No Public Access and Use: .No right of access or use )
- by the general public to any portion of the Property is intended
. by the parties or'is-conveyed by ‘this Easement;

6. Enforcement: . The Grantee and its successors, _
transferees, and assigns shall be entitled to enforce the terms"
of this Easement by resort to specific performance or legal '
process. All remedies available hereunder shall be in addition
to any and all other remedies at law or in equity. ' Enforcement
of the terms of this instrument shall be at the discretion of the
Grantee, and any forbearance, delay or omission to exercise its
rights under this instrument shall not be deemed to be a waiver
by the Grantee of such term or any subsequent breach of the same
~or any other term, or of ‘any of the rlghts of the Grantee under
thls Easement



-

e 7. Third party Beneficiary: The Grantor on behalf of

itself and its successors, transferees, and assigns and the
Grantee on behalf of itself and its successors, transferees, and
assigns hereby agree that the EPA shall be a third party
beneficiary of the benefits and rlghts conveyed to the Grantee in
this Easement.

8. Waiver of Certain Defenses: Grantor on behalf of _
itself and its successors, transferees, and assigns hereby waives
any defense of laches, estoppel, or prescription.

9. Covenants: Grantor hereby covenan;s to and with the
Grantee and its assigns, that the Grantor has a good and lawful
right and power to make this Easement.

10. Notices: Any notice, demand, request, consent,
approval, or communication that either party desires or is
required to give the other under this Easement shall be in.
writing and shall either be served personally or Sent by first
class mail, postage prepaid, addressed as follows:

To-Grantor: : . ' To Grantee:

11. Controlling Law: The interpretation and performance.of
this Easement shall be governed by the laws of the United States
or if there is no appllcable federal law, by the law of the State.
of Washington. _

12. Liberal Construction: Any general rule of corstruction
to the contrary notwithstanding, this Easement shall be liberally
-construed in favor of the grant to effect the purposes of this
Easement and the policy and purpose of CERCLA, 42 U.S.C. § 9601
et seq. If any provision of this Easement is found to be
ambiguous, an interpretation consistent with the purpose of this..
Easement that would render the provision valid shall be favored
over any interpretation that would render it invalid.

13. Severability: If any provision of this Easement, or .
the application of it to any person or circumstance, is found to
be invalid, the remainder of the provisions of this Easement, or
‘the application of such provisions to persons or circumstances
othér than those to which it is found to be invalid, as the case
may be, shall not be affected thereby.

14. Entire Agreement- This Easement sets forth the entire
agreement of the parties with réspect to rights and restrictions
created hereby, and supersedes all prior discussions,.
negotlatlons, understandings, or agreements relating thereto, all
of wh1ch are mergad herein. : -



15. No Forfelture., Nothing contained herein will result in
a forfelture or reversion of Grantor’s title in any respect

16. J01nt Obllgat10n° If there are two or more partles-
‘identified as Grantor herein, the obligations imposed by this
Easement upon them shall be joint and several.

17. Successors: The Grantor and Grantee intend that the
covenants, terms, conditions, and restrictions of this Easement
shall be binding upon, and inure to the benefit of, the parties
hereto and their respectiVe personal representatives, heirs,
successors, and assigns and shall continue as a servitude running
in perpetuity with the Property. The term "Grantor", wherever
used herein, and any pronouns used in place thereof, shall
include the persons and/or entities named at the beg;nning-df
this document, identified as "Grantor" and their personal
representatives, heirs, successors, and assigns. The term
"Grantee", wherever used herein, and any pronouns used in place
thereof, shall include the persons and/or entities named at the
beginning of this .document, identified as "Grantee"™ and their
personal representatives, heirs, successors, and assigns. The
rights of the Grantee and Grantor under this Easement are freely
assignable, subject to the notice provisions hereof. :

18. Captions: The captions in this Easement have been inserted
solely for convenience of reference and are not a part of thlS
Easement and shall have no-eéffect upon construction or
interpretation. _

19. Counterparts: The parties may execute this Easement in two
or more counterparts, which shall, in the aggregate, be signed by
both parties;. each counterpart shall be deemed an original .
Easement as against any party who has signed it. In the event of
any disparity between the counterparts produced, the recorded
counterpart shall be controlllng

IN WITNESS WHEREOF Grantor has caused th1s Easement to _
be signed in its name. -

Executed this day of. .f _ _ -, 19 .
By:
Its:
STATE OF . )
S ) ss.
COUNTY OF . )
On this day of ' , 19 ,'before

me, the undersigned, a Notary Public in and for the State of
' duly commissioned and sworn, personally appeared
, known to be the . : of
' the corporatlon that executed the foregoing
Agreement and acknowledged the said Agreement to be the- free and



.
B

t
A .
- ’ .

_voluntary act and deed of said corporation, for the uses and

purposes therein mentioned, and on oath stated that they are
authorized to execute said Agreement .

WITNESS MY HAND and official seal hereto afflxed the day and
year wrltten above.

Notary Publlc in and for the
State of ~

. -

My Commission Expires:

- This Agreement is accepted this day of
, 19 - -

ItS.



APPENDIX - T

LEASE PROHIBITION



The follow1ng language, or such other language that EPA
approves in writing pursuant to Paragraph 27(e) of the Consent
Decree, shall be included in any lease of Property described:- in
Appendix F: : :

[Additionall Right of Access and Re-Entry.

. {In addition to any right of access and/or re-entry. -
described in this Lease], Lessor and the United States:
Environmental Protection Agency ("EPA"), or their designees,
shall have an irrevocable, permanent, and contlnulng right of
access to the Property at reasonable times and- in a reasonable
manner. for the purposes of:

(a) “Implementing the Remedial Action as defined in the
' Consent Decree; _ o

(b) -Verifying any data or information submitted to the
* . EPA pursuant to the Consent Decree; o

(c) Verifying that no action is being taken on the
Property in violation of the terms of this
'_Agreement and

(d) Monitoring the Remedial Action and conductlng
investigations related to the Remedial Action
including, without limitation, sampling of air,
water, sediments, soils, and, specifically,

_-w1thout limitation, obtalnlng split or dupllcate

samples. _
Environmental Protection Requirement.

Lessee hereby covenants and agrees that Lessee, its

. employees, representatives, and agents, [where such is allowed
under the Lease, add one or more of the following: successors,
- assigns, sublessees, and subtenants] shall not:

(a) Unless approved by EPA,-develop'the Property for . | _ |
residential use or used for residential purposes. ' ‘

(b) Unless approved by EPA, take or suffer no action
which may (i) expose contaminated soil to the
environment; or (ii) disturb the integrity or _
effectiveness of any surface cap on the Property .
where the disturbance causes the release or
threatened release to the environment of hazardous
substances in excess of Site cleanup standards
regardless of whether such cap was established as
a requlrement of the ROD.



(c) 'Unless approved by EPA use groundwater from the

restricted use area of the Pioneer Builders Supply '

Property, as determined during Remedial Design ‘as
' a drinking water source until groundwater cleanup -
levels are achieved as defined in "Section VII of.

‘the SOW. : .

‘Enforcement.

The Lessee hereby covenants and agrees that the Lessor shall
have a continuing right to enforce the terms and conditions of
the Right of Access and Re-entry and the Environmental Protection
Requirement Sectlons of this lease by resort to spec1f1c
performance or legal process, and that the Lessee’s failure to
satisfy the terms and conditions of such sections shall render
this Lease void. All remedies available hereunder shall be in
addition to any and all other remedies at law or in equity.
Enforcement of the terms of this Lease .shall be at the discretion
of the Lessor, and any forbearance, delay or omission to exercise
its rights under this Lease shall not be deemed to be a waiver by
the Lessor of such term or any subsequent breach of the same or

' any other term, or of. any of the rights of the Lessor under this.

[Notice Regquirements]

[Where assignment, subleases, or subtenancies are
allowed, add the following: At least 30 days prior to any
[sublease, subtenancy, or conveyance] of an interest in the
Property, Lessee shall give written noticée of the Consent -Decree
to the {[sublessee, subtenant, or grantee] and written notice to

'EPA of the proposed [sublease, subtenancy, or conveyance, ]

including the name and address of the [sublessee, subtenant, or
grantee,] and the date on which notice of the Consent Decree ‘was
given.] ' : ' : :

Third Party Benefioia;z

The Lessor and the Lessee hereby agree that the EPA shall be
a third party beneficiary. 0f all the benefits and rights reserved
and retained by the Lessor in the Environmental Protection
Requirement and Enforcement Sections of this Lease.




